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Civil unrest prompts coverage restrictions
BY CLAIRE WILKINSON 

cwilkinson@businessinsurance.com

I
nsurers continue to take a cautious 
approach to strike, riot and civil com-
motion risks after a wave of historic 

riot and civil disorder events hit multiple 
cities and states in late May and June, 
experts say. 

Retailers, real estate firms and munici-
palities, especially those that experienced 
losses, are seeing insurers restrict coverage 
and even exclude some of these risks.

While the push by some insurers to 
restrict coverage is part of the overall 
tightening of terms and conditions in the 
market, recurring pockets of civil unrest in 
Portland, Oregon, and Chicago are keep-
ing the perils at the forefront. 

“We keep pushing back and largely suc-
ceed in keeping exclusions off policies,” 
said Gary Marchitello, chairperson of Wil-
lis Towers Watson PLC’s North Ameri-
can property team in New York. But the 
issue is “still percolating out there,” he said.

“As we get closer to the election, and 
post-election, that will be a real test peri-
od. At least informally, underwriters are 
concerned,” Mr. Marchitello said.

While insurers may still write coverage, 
the price has gone up following events 
in the U.S., “certainly for retailers since 
there are quite a few losses out there,” said 
Sarah McGowan, a senior vice president 
in Marsh LLC’s U.S. property practice in 
New York.

“There are coverage implications to that. 
The retentions might be different, the lim-
its are often aggregated, so it’s restrictive 
compared to what they had been buying 
before,” she said.

At a recent renewal, many insurers were 
pushing a $5 million sublimit on one retail-
er that had experienced U.S. riots losses in 
multiple cities, and had a store burn to the 
ground in one of those cities, she said.

That retailer will have to go to the ter-
rorism market if it wants more than $5 
million in coverage, at an additional cost, 
Ms. McGowan said.

Terrorism insurers will include strike, riot 

and civil commotion coverage under a polit-
ical violence sublimit “at a price,” she said.

Rate increases depend on the exposure. 
One client that had riot losses in other 
countries just prior to the U.S. riot loss-
es saw its terrorism premium increase by 
40%, Ms. McGowan said.

Municipalities may face additional sub-
stantial insurance costs to protect the assets 
and financial integrity of their organiza-
tions, said Twane Duckworth, chief of risk 
management for the city of Jacksonville, 
Florida, and a Risk & Insurance Manage-

ment Society Inc. board director.
Citing the Republican Convention, 

scheduled to take place in Jacksonville in 
August but then canceled, the magnitude 
of the event was so large that the city had 
looked into buying a separate insurance 
policy that would have cost in the range of 
$7 million to $10 million, he said.

The program included up to $50 mil-
lion in limits for law enforcement liability, 
substantial workers compensation limits, 
accidental death and dismemberment, 
and cyber liability coverage, Mr. Duck-

worth said. 
Jacksonville has sovereign immunity 

under Florida law and under its current 
program is self-insured up to an excess lia-
bility policy that kicks in at $1.5 million, 
he said.

Given the scale of the potential demon-
strations and potential claims that could 
arise, “that’s a risk we couldn’t take,” Mr. 
Duckworth said.

The push to restrict coverage started 
among some international insurers, fol-
lowing civil unrest last year in Hong Kong 
and Chile and is now spreading to the U.S. 
market, brokers say.

While some domestic insurers have not 
made any changes, some have developed 
exclusionary language that they plan on 
using “selectively,” said Reiner P. Braun, 
Woodland Hills, California-based senior 
managing director, national property 
practice at Beecher Carlson Insurance 
Services LLC.

“These are standard perils that have 
always been part of property insurance, so 
it’s much harder to pull them away. You 
manage the risk, you put a sublimit on it, 
you put a higher deductible on it,” Mr. 
Braun said.

Protests and riots broke out on May 26 
after the death of George Floyd in police 
custody in Minneapolis and spread to 
more than 20 other states.

Property Claim Services Inc., a unit of 
data analytics firm Verisk Analytics Inc., 
based in Jersey City, New Jersey, designat-
ed the civil disorder from May 26 to June 8 
as a multi-state catastrophe event.

Several large retailers, quick-serve restau-
rants and other businesses sustained physi-
cal damage, according to PCS.

“PCS has identified several large retailers 
that have already notified an aggregate $200 
million to their insurers on limits believed 
to be approximately $1 billion in aggregate,” 
said Tom Johansmeyer, head of PCS.

Given the losses thus far, this event is 
likely to surpass the Los Angeles riots 
of 1992, which caused $775 million in 
insured losses, according to the New York-
based Insurance Information Institute.

CITIES CAN TAKE STEPS TO MANAGE RISKS BEFORE DEMONSTRATIONS START  

M unicipalities need to consider a 
range of steps to mitigate the risks 
of civil unrest, including advanced 

planning, training and possibly procuring 
separate insurance coverage, risk 
management experts say.

A challenge for all municipalities is 
that as a government actor they have to 
recognize and balance the freedoms and 
constitutional rights of the public with 

public safety and the law, said Twane 
Duckworth, chief of risk management for 
the city of Jacksonville, Florida, and a Risk 
& Insurance Management Society Inc. 
board director. 

In the case of the Republican Convention, 
scheduled to take place in Jacksonville 
in August but then canceled, the city had 
meetings in advance with activist groups 
and organizations, Mr. Duckworth said.

“If you meet with them in advance, that 
can reduce a lot of risk commonly associated 
with these demonstrations,” he said.

For spontaneous demonstrations, risk 
managers need to ensure they have a good 
partnership with their representative law 
enforcement. Advance training is critical 
for handling mobile force and major 
demonstrations, he said.

Public entities and municipalities need to 

assess potential exposures, such as street 
and work construction sites, said Jim 
Smith, Perry, Florida-based national risk 
control leader at Arthur J. Gallagher & Co.

One area to consider is whether sites are 
accessible and whether there are materials 
that could be used in riots such as fire 
sources, wood, trash, pallets or other 
products, Mr. Smith said.

Claire Wilkinson

NEWS ANALYSIS

1Includes riots and civil disorders causing insured losses to the insurance industry of at least $1 million up to 1992; $5 million from  
1992 to 1996; and $25 million thereafter. *The Baltimore riot of April 27-28, 2015, was a PCS event that was not designated a catastrophe.  
The final estimate did not exceed $25 million.
Source: The Property Claim Services (PCS) unit of ISO, a Verisk Analytics company, U.S. Bureau of Labor Statistics, Insurance Information Institute.

RANK DATE LOCATION DOLLARS WHEN OCCURRED 2020 DOLLARS

1 April 29-May 4, 1992 Los Angeles $775 M $1,422 M

2 Aug. 11-17, 1965 Los Angeles $44 M $357 M

3 July 23, 1967 Detroit $42 M $322 M

4 May 17-19, 1980 Miami $65 M $204 M

5 April 4-9, 1968 Washington D.C. $24 M $179 M

6 July 13-14, 1977 New York $28 M $118 M

7 July 12, 1967 Newark, N.J. $15 M $115 M

8 April 6-9, 1968 Baltimore $14 M $104 M

9 April 4-11, 1968 Chicago $13 M $97 M

10 April 4-11, 1968 New York $4 M $30 M

 11* April 27-28, 2015 Baltimore $24 M $26 M

COSTLIEST U.S. CIVIL DISORDERS1

Reu
ters

The remains of a Chase Bank 
branch are shown after riots and 

looting erupted May 30 in the 
small town of La Mesa, California. 
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Return to classrooms unpredictable 
with rise, fall and rise of COVID-19 cases

BY LOUISE ESOLA
lesola@businessinsurance.com

W
ithin one week of opening its doors 
for on-campus classes, the University 
of North Carolina’s flagship Chapel 

Hill campus closed after discovering that 
more than 100 students had tested posi-
tive for COVID-19, pushing all students 
toward online instruction. The next day 
— August 18 — the University of Notre 
Dame in South Bend, Indiana, canceled 
in-person instruction for at least two weeks 
for the same reason. 

In Indiana, several K-12 school districts 
forced up to 500 students into quarantine 
within days of opening in early August.

Welcome to education amid COVID-19, 
where the number one lesson for schools 
opening in the fall during the pandemic 
will be flexibility and strategic planning 
for what many say is an inevitable spike 
in infections. 

Since launching its plans to reopen, Uni-
versity of North Carolina officials said they 
“have emphasized that if we were faced 
with the need to change plans — take an 
off-ramp — we would not hesitate to do 
so, but we have not taken this decision 
lightly,” reads an Aug. 17 statement from 

the university’s communications office 
when it announced the closure.

By late August, numerous schools and 
universities welcomed students back to 
campuses with safety measures in place. 
But the question remains: Can they stay 
open as the pandemic continues without a 
cure or vaccine? 

“Whatever you see, I can promise it 
will change,” said Dorothy Gjerdrum, St. 
Paul, Minnesota-based senior managing 
director public sector K-12 with Arthur 
J. Gallagher & Co. “Everybody is worried 
how we are going to do this. There is a tre-
mendous amount of uncertainty about it.” 

Temporary structures such as tents to 
help with social distancing and create 

smaller classroom settings, daily tem-
perature-taking protocols, required masks 
among pupils and staff, closing of large 
gathering areas such as cafeterias, stag-
gered schedules and more have all been 
a part of reopening strategies nationwide. 
School districts have been told to lean on 
guidance from federal and local health 
departments but have been charged with 
drafting individual plans for reopening — 
amid much criticism. 

But many other schools took the oppo-
site approach and remained closed.

Some school systems announced in July 
and August that they would halt re-open-
ings, and called for remote learning for 
several months into as far as January 2021. 

Others, hit by mounting pressure from 
teachers unions and parents, were forced 
to about-face on reopening. In Arizona in 
mid-August, teachers in several districts 
called out sick to protest reopening. New 
York City teachers in late August threat-
ened to do the same. The Florida Educa-
tion Association on July 20 filed a lawsuit 
against the state arguing it was unsafe to 
open schools. 

What comes next for schools that 
opened doors is anybody’s guess, accord-
ing to experts.

“Things change on a daily basis, and 
depending on who you listen to, it is 
more safe or less safe to open,” said Joe 
DesPlaines, a Brookfield, Wisconsin-based 

NEWS ANALYSIS

Reu
ters

POOR, OUTDATED SCHOOLS HAVE STRIKES AGAINST THEM

C ash-strapped schools, which 
often scramble to find funds for 
maintenance and modernization, will 

lag when it comes to preparing campuses 
for the return of students, a teacher 

advocate organization says. 
“We can’t even find a can of 

Lysol,” said Heather Sorge, campaign 
organizer for Healthy Schools Now, 
an initiative of the New Jersey Work 
Environment Council in Trenton. 

In addition, U.S. Centers of Disease 
Control and Prevention guidance calls 
for improved ventilation systems in 
schools, which poses a challenge because 
many schools have outdated systems, 

she said. “Some of these schools don’t 
have windows that open, nor do they 
have air conditioners,” she said. 

Healthy Schools Now argues that 
“by their nature, schools are an 
environment conducive to the spread 
of illnesses, including COVID-19,” 
according to a statement released 
by the organization in July. 

“They are densely occupied for long 
periods and have a well-documented history 

of deferred maintenance which has resulted 
in well-known problems with ventilation 
and indoor air and plumbing, and challenges 
in cleaning,” the statement reads.

“Funding is at the core of it,” said 
Dorothy Gjerdrum, St. Paul, Minnesota-
based senior managing director public 
sector K-12 with Arthur J. Gallagher & 
Co. “Even with the best-laid plans, it is 
going to be difficult for schools” to open.

Louise Esola

“Things change on a daily basis,  
and depending on who you listen to, 
it is more safe or less safe to open. 
Who do we listen to? Even the health 
organizations have been inconsistent.”  
Joe DesPlaines, District Mutual Insurance 
and Risk Management Services
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business continuity and crisis response 
consultant with District Mutual Insur-
ance and Risk Management Services, 
which insures more than a dozen tech-
nical schools in Wisconsin. 

“Who do we listen to? Even the health 
organizations have been inconsistent in 
their guidance. … You have an event that 
hasn’t happened in 100 years and you 
have no experts. Anybody who says they 
are an expert is full of baloney,” said Mr. 
DesPlaines. 

“It ’s a moving target,” said Phillip 
Dendy, chief compliance and risk officer 
for the University of Texas, whose sys-
tem includes eight university campuses, 
which all reopened. 

Every site “has some component where 
they have to be ready to pull back if that 
becomes necessary,” he said.

In its second posting since May, the 
U.S. Centers for Disease Control and 
Prevention in July updated its guidance 
to schools, calling for social distancing 
and cleaning protocols, urging all school 
entities — universities or K-12 — to 
make changes to campus life and to stay 
nimble in the event of infections.

Monitoring the CDC guidelines, in 
addition to local infection numbers and 
hospitalizations, will be important for 
the institutions, said Melanie Bennett, 
Bethesda, Maryland-based risk manage-
ment counsel for United Educators, a 
Reciprocal Risk Retention Group, which 
provides risk management consulting to 
more than 1,600 schools.

“Schools that have decided to resume 
on campus should really take a look at 
health and safety in their area,” she said. 

“What are governments saying? Does 
the municipality have sufficient public 
services for reopening?”

One best practice is a “scenario anal-
ysis” that takes into account best-case 
and worst-case scenarios that can guide 
schools in creating plans for what could 
happen if certain triggers occur, such as 
an uptick in infections, said Matt Hinton, 
a New York-based partner with Control 
Risks Group Holdings Ltd., which pro-
vides risk management services to K-12 
districts, colleges and universities, and 
other organizations.

“If infections hit a certain level, tran-
sition to online,” he said, adding that 
preparing for options allows schools to 
better handle the risk of spread and dis-
ruption. “There should be no pausing to 

figure out what to do,” which was the case 
in March when schools closed abruptly, 
with little strategy in place, he said. 

“You can potentially get ahead of those 
triggers and be proactive instead of reac-
tive,” he said.

At the Massachusetts Institute of Tech-
nology “trigger points” and local infection 
data in Cambridge, Massachusetts, and 
the Boston metropolitan area, will dic-
tate next steps, as the campus in August 
planned to resume some in-class instruc-
tion, said Sandra Mitchell, the school’s 
director of the office of insurance. 

“You have no choice but to be flexible,” 
she said. “Your plan is not set in stone; 
it’s a flow chart. If this happens you do 
this and then you have choices. That will 
dictate the decisions you have to make.” 

POLICY TERMS 
NARROW, PRICES 
RISE AMID VIRUS

A s educational institutions renew their 
insurance programs, many in advance 
of the upcoming school year, they face 

rising prices, tighter terms and conditions 
and new exposures related to the COVID-19 
pandemic.

Many educational institutions renew at July 
1 and a smaller group at Oct. 1, sources say. 

Insurers are moving to clarify and narrow 
policy language related to the pandemic, said 
John Stephens, president of property and 
casualty for Keenan & Associates, a unit of 
AssuredPartners Inc., in Los Angeles. “They’re 
getting very, very specific now,” he said. 

Previously, insurers attempted to address 
such exposures through a pollution 
definition, but the words “pandemic” or 
“COVID” were not used, Mr. Stephens 
said. “Now, what we’re seeing is virtually 
every single policy or reinsurance contract 
specifically excludes communicable disease,” 
and some are specifically listing COVID-19, 
SARS and others.

Insurers also are scrutinizing educational 
institutions’ COVID-19 planning and response 
procedures, said John McLaughlin, senior 
managing director, higher education 
practice for Arthur J. Gallagher & Co. in 
Rolling Meadows, Illinois. “It’s become 
a fundamental part of the underwriting 
process,” he said, with a checklist of items 
and actions to be addressed. “How they’ll 
manage outbreaks, contact tracing. How will 
institutions respond?” he said.

The huge increase in online education has 
opened a new potential cyber exposure for 
educational institutions, according to John 
Klecha, president of Connecticut operations 
for USI Insurance Services Inc., in Meriden, 
Connecticut. A cyber event could restrict 
an institution’s ability to conduct online 
activities, he said, and essentially put an 
educational institution “out of business.”

The pandemic hit while the insurance 
market for educational institutions was 
already firming, said Mark Turkalo, Marsh 
LLC’s national education and public entity 
placement leader.

Mr. Turkalo said capacity had contracted 
“quite drastically,” since last year’s renewal 
with markets now offering limits of $5 million 
and $10 million where they previously offered 
$25 million. “Underwriters and carriers are 
very conservative in deploying capacity into 
this space.”

In addition to focusing on safeguards for 
student populations, educational institutions 
must also see to the safety and training of 
their staff. 

“We are seeing K-12 needing to take a 
more active approach from an employment 
policy and training standpoint,” said Brett 
McKitrick, senior vice president and senior 
compliance and workplace consultant for USI 
in Brookfield, Wisconsin.

Matthew Lerner

Reuters

Teachers unions want workers comp assurances

I nfections among teachers and how 
workers compensation coverage 
will respond to prolonged illness is 

a key concern that teachers unions 
want addressed before schools reopen, 
according to various union officials 
quoted in media reports. 

It was one of the top questions 
posed during a live Q&A with Nebraska 
teachers union officials in August. 

“If we get sick does workman’s comp 
cover that? No, workman’s comp doesn’t 
cover that because you can’t prove that 
you got sick at school as opposed to 
Target or the grocery store,” Nebraska 
State Education Association Executive 
Director Maddie Fennell said on Aug. 7.

COVID-19 infections are most 
problematic for older people and those 
with comorbidities such as diabetes 
and heart disease. On the peak day of 
reported COVID-19 deaths in the United 
States on April 18, CDC data showed that 
13,318 deaths were among people 65 or 
older compared with 3,059 deaths among 
those between 25 and 64 years old. 

Infectious diseases are typically not 
covered by workers comp but several 
states have introduced or passed 

presumption bills that would allow for 
some coverage.

Data on workers falling ill in states 
that allow for COVID-19 workers 
comp claims is limited, although some 
third-party administrators have begun 
tracking claims. 

Concord, California-based third-
party administrator Athens Insurance 
Service Inc. released a report in July 
that found that among all COVID-19 
claimants — most of which came from 
healthcare workers in California — 2.7% 
of the cases involved hospitalization, 
and 0.03% resulted in death. California, 
via executive order, accepted infections 
as an occupational disease through 

the spring. The order expired July 6 
but legislation has since introduced a 
presumption bill.

Douglas Gibb, executive vice president 
of workers compensation for Athens, 
said “most of the people have had 
minimum symptoms and get better.” 
The TPA provides services for schools 
statewide and could see an uptick in 
cases with openings, he said. 

Corvel Corp., an Irvine, California-
based TPA, reported that COVID-19 
claims resulting in hospitalization make 
up less than 5% of claims. 

“The number of COVID-19-related 
deaths is very low thus far and less 
than 1% of the claims reported,” said 
Michele Tucker, Corvel’s vice president 
of enterprise operations. 

Schools-specific data on infections is 
also hard to come by, as most schools 
shut down in mid-March. The New York 
City Department of Education on June 
22 released a statement that it had lost 
75 school-based employees, 31 of them 
teachers. Schools closed March 16, as 
New York was a hotbed of COVID-19 
infections. 

Louise Esola
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Bringing workers back amid pandemic 
requires planning, strict safety protocols

BY ANGELA CHILDERS
achilders@businessinsurance.com

A
s areas of the U.S. begin to report lower 
numbers of COVID-19 deaths and 
transmissions, many employers that 

had been shut down are beginning to 
bring employees back into the workplace 
— a move fraught with safety and liability 
implications. 

With lags in COVID-19 testing, 
ever-changing symptom screening check-
lists and the challenges of contact trac-
ing, employers eager to get some of their 
workers back into the workplace face myr-
iad uncertainties and need well-thought-
out plans to deal with symptomatic or 
COVID-19-positive workers, as well as 
protocols to ensure employees follow the 
new policies and commit to working as 
safely as possible, experts say. 

“You have to provide clear messaging and 
let (workers) know that policies and pro-
cedures are being developed to address the 
risks as we understand them today and the 
prevention measures,” said Tim Davidson, 
Franklin, Tennessee-based senior consul-
tant and health care thought leader at Aon 
Risk Solutions. 

The U.S. Centers for Disease Control 
and Prevention has released guidance for 
employers on social distancing, personal 
protective equipment, cleaning protocols 
and, most recently, contact tracing proto-
cols to help companies identify potential 
workplace exposures.

But employers need to develop their own 
plans for identifying workers with symp-
toms or potential exposures — particularly 
in areas of the country still experiencing 
significant delays between COVID-19 
testing and the release of results, said Dr. 
David Zieg, Denver-based partner and 
clinical services leader at Mercer Inc.

“Employers don’t have medical exper-
tise or epidemiology experts” and need 

to ask employees who have been exposed 
to someone who tested positive for 
COVID-19 or exhibiting symptoms the 
question, “Were you around anybody for 
15 minutes or more?” he said. “Then have 
them isolate. Just stick with the guidance 
and keep it simple.” 

Employers who have the capacity to 
take a more conservative approach and 
quarantine any worker who had contact 
with a symptomatic or positive employee 
may want to do so to mitigate the spread, 
Dr. Zieg said. 

To identify potential cases, it’s important 
for employers to create a specific method-
ology for onsite screening of coronavirus 
symptoms, Mr. Davidson said. The screen-
ing should include a battery of questions 
— preferably yes/no questions that take 
screeners down a decision tree to deter-
mine whether the employee needs to quar-
antine at home, he said. 

“Have defined, closed-end questions that 
don’t leave a lot of wiggle room and gray 
area for a person to give you a nebulous 
answer,” he said. “When you’re doing con-
tact tracing, your yes/no answers drive you 
to the next step of the investigation.”

Employers also should have a plan on 
how to have an employee who was exposed 
or symptomatic tested, Dr. Zieg said. 

“If you leave it to the employee to go find 
their own test via either public health office 

or local urgent care, what you’re leading 
into is potential delays, and time is of the 
essence,” he said. “You want to identify 
folks as quickly as possible. Have a plan 
for testing.”

Such plans may include reaching out to 
local urgent care centers about test avail-
ability and how to put employees on a list 
when a suspected case arises. For larger 
employers, contracting with testing ven-
dors or a pharmacy to provide testing may 
be an option. While symptomatic employ-

ees’ tests would be covered under group 
health plans, broad screening to identify 
risks would not, Dr. Zieg said.

After a worker has been identified as 
symptomatic or potentially exposed, he 
recommends that the employer interview 
the employee to determine anyone who 
may have had close contact with that work-
er in recent days. Those workers should be 
contacted and notified that they may have 
been exposed to a person with coronavirus 
— without identifying the worker — and 
advised to quarantine and test, he said. 

However, employers need to be sure 
when they are interviewing workers that 
they’re being respectful of their personal 
activities, said Arlene Switzer Steinfeld, 
senior counsel in the Dallas office of 
Dykema Gossett PLLC. 

For example, if an employee was out at 
a bar with a friend who then tested posi-
tive, the employer may ask that employee 
to self-quarantine and to get tested, but 
should “be very careful to keep any issues 
that reveal personal activities out of the 
personnel decision-making,” she said.

“When you’re starting to do contact trac-
ing, keep any information about that sep-
arate from the personnel files,” Ms. Stein-
feld said. “Don’t use that information in 
any way to affect the terms and conditions 
of employment.”

Even with all precautions and effec-

NEWS ANALYSIS

60%
of employers will require 
masks as part of the dress 
code, according to a survey 
conducted by ratings and 
review platform Clutch Co. LLC.

8%
of employers will mandate 
that employees sign waivers 
before returning to the 
workplace, according to a 
survey of business executives 
by law firm Blank Rome LLP.

WHEN DO EMPLOYEES 
WANT TO RETURN 
TO THE OFFICE?

Source: Clutch Co. LLC’s 2020 Return to Work Survey

NEVER
15%

2021 OR 
LATER
13%

ALREADY 
RETURNED

39%

AFTER 
SEPT. 2020

15%
ASAP
19%
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tive contact tracing, COVID-19 expo-
sures will happen, and employers need 
to balance their need to reopen with 
the potential negative reputational risk 
if something goes wrong, said Christian 
Schiavone, Chicago-based director of 
professional services for risk solutions at 
Origami Risk LLC.

“There’s really an awareness that you 
want the folks that you employ to be as safe 
as possible,” he said. “But you also want to 
make sure your reputation, which is so hard 
to rebuild, is not put at risk by making a 
short-sighted decision.”

Acknowledging the risks
In addition to the challenges of screen-

ing for symptoms and testing, employers 
need to be concerned about the liabili-
ty issue of workers coming down with 
COVID-19 after returning to the work-
place because it’s not “always 100% clear 
whether or not” businesses have taken all 
the steps necessary to protect their workers 
from COVID-19, said Matt Zender, Las 
Vegas-based senior vice president of work-
ers compensation strategy at AmTrust 
Financial Services Inc. 

While experts generally agree that asking 
employees to sign waivers to attempt to 
limit liability for the employer is unlikely 
to hold up in court and may hurt morale, 
having workers sign a written acknowl-
edgement of the risks of COVID-19 and 
their agreement to follow the company’s 
prevention strategies is a good idea, they 
say. 

A signed agreement is essentially a form 
of social contract acknowledging that 
“both sides have obligations and we’re 
going to ask you to comply,” said David 

Sherwyn, Itasca, New York-based law pro-
fessor at the Cornell University School of 
Hotel Administration.

For instance, the acknowledgement 
can explain that the employer is going 
to follow U.S. Centers for Disease Con-
trol and Prevention guidelines and take 
all necessary precautions to prevent the 
spread of COVID-19 at work, but also 
ask employees to comply with mandates 
on wearing masks, social distancing and 
not coming to work if they have symptoms 
or believe they were exposed to somebody 

with COVID-19, he said. 
“If done properly, (these acknowledge-

ments) can help shape the narrative about 
the employees’ view of how you’re protect-
ing them,” Mr. Zender said. “Employers 
who try to think about this as a way to pro-
tect themselves from being sued are miss-
ing the point. It’s a way to protect employ-
ees from being exposed to the extent that 
they can possibly control.”

Employees who refuse to sign a waiver of 
their company’s liability may have grounds 
to challenge their employer, but those who 
refuse to sign an acknowledgement of new 
office protocols based on federal and state 
guidance to protect others and themselves 
from COVID-19 may be justifiably elim-
inated from the job site, said Susan Bick-
ley, chair of the Houston office of Blank 
Rome LLP.

“If it’s an acknowledgement of, ‘Here are 
the protocols we have in place, please sign 
with respect to the fact that you’ve seen the 
information and agree to comply,’” she said. 
“If you have someone who is affirmative-
ly stating that they will not agree to them 
— I think that’s grounds for not allowing 
them into your workplace.” 

These acknowledgments are also helpful 
when workers want to return to the office 
or resume business travel but are not being 
required to as part of their job, said Susan 
Gross Sholinsky, New York-based member 
of Epstein Becker Green P.C.

“The purpose of that really is to show 
that the employer … is taking as many 
precautions as they can to ensure that 
employees are following the protocols if 
they come into the office,” she said. “It also 
certainly avoids the argument that some-
body was unnecessarily made to come into 
the office.” 

EDUCATE WORKERS 
TO AVOID MASK 

CONFRONTATIONS

M andatory mask policies aimed 
at reducing the spread of 
COVID-19 have made workers 

more vulnerable to potential assaults by 
customers who view the policies as an 
infringement of their rights, experts say. 

“This is really a supercharged 
issue. It appears now that the issue 
of mask policies has just become 
deeply personal,” said Andre Simons, 
Washington-based director of crisis 
and security consulting at global risk 
consulting firm Control Risks Ltd., of 
the surge in attacks on workers in 
recent months. 

Dozens of assaults — and a few 
deaths — have occurred in public places 
over mask wearing throughout the U.S. 
Workers have also received threats and 
have been intentionally coughed on by 
customers for pointing out mask policies.

Multiple retailers have publicly released 
statements asking customers to wear 
face coverings in their stores, but a few 
— including Woonsocket, Rhode Island-
based CVS Health — said they will not 
require employees to enforce the mask 
mandates over concerns for their safety. 

Companies can help reduce 
customers’ mask-related frustration 
by clearly stating their mask polices 
and visually reinforcing them at 
entrances, Mr. Simons said. “Confusion 
can also lead to conflict … and can 
naturally lead to flare-ups between 
customers and employees,” he said. 

Regardless of the steps taken, 
confrontations may occur, and 
employees need to know what to do 
if faced with aggressive or hostile 
customers. Workers can benefit from 
knowing and using de-escalation 
skills if there is not an immediate 
threat to safety, Mr. Simons said. 

One of the first things to remember 
is not to tell a customer to calm down, 
which is often seen as a directive 
by a hostile person, he said. 

Employees should make sure they 
remain calm and speak to the angry 
customer in a soothing tone. 

“Rather than minimizing the 
issue … demonstrate empathy and 
understanding,” Mr. Simons said. 
Actively listen to the customer, 
summarize back to them what has 
contributed to their decision not to wear 
a mask and express an understanding 
of the customer’s frustration and 
anger at the policy and situation. 

“What we’re trying to work to avoid 
here is having what is potentially 
a flash point of conflict turn into a 
broader moment of violence,” he said. 

Angela Childers

CONTACT TRACING WORKFLOW FOR EMPLOYERS

Symptomatic employee should be advised to  
self-isolate at home and pursue testing for COVID-19.

Symptomatic employee should be interviewed by phone ASAP by designated 
contact tracers to identify any close contacts in the workplace.

Those determined to 
have had close contact to 
symptomatic employee 
should be notified ASAP 
that they have been 
exposed to someone who 
may have COVID-19, and 
advised to go home to 
self-quarantine, avoid 
those at higher risk in 
their household, and 
monitor their health for 
symptoms and fever 
(check twice a day). 
Advise that the individual 
is undergoing testing and 
more information will 
follow.

All close contacts are 
advised to self-quarantine 
at home for 14 days from 
last day of exposure, 
avoid those at higher 
risk in their household, 
and monitor their health 
for symptoms and fever 
(check twice a day).

You may consider bringing employee 
and close contacts back to work, or 
retest sick employee if symptoms 
strongly suggestive of COVID-19, 
noting limitations of diagnostic testing 
(potential for false negative results).

Employee in quarantine 
develops symptoms?

After 14-day quarantine, resume general 
precautions and social distancing.

 

Symptomatic 
employee 
test results 
for COVID-19

POSITIVE

Reach out to local 
public health for 
support and guidance

NEGATIVE

YESNO

Sick employee remains 
at home in self-isolation 
until at least 10 days have 
passed since symptom 
onset, absence of fever 
for 24 hours without fever 
reducing medications, and 
symptoms have improved. 
Employees should contact 
employer to receive 
guidance before returning. 
Once cleared, continue 
general precautions and 
social distancing. Note that 
these recommendations 
may change as we 
continue to learn more 
about this virus.

Source: Mercer LLC  
(For informational purposes only — this is not medical advice.)

START HERE   Worker has symptoms suggestive of COVID-19…

COVID-19 
SCREENING
Assess workers’ symptoms and 
exposures in the past 48 hours 
with these questions:

YES NO

❏ ❏ Fever of 100.4˚F or higher

❏ ❏ New cough, shortness of breath 
or difficulty breathing

❏ ❏ Fatigue

❏ ❏ Chills or body aches

❏ ❏ New loss of taste or smell

❏ ❏ Sore throat

❏ ❏ Nausea, vomiting or diarrhea

❏ ❏ To the best of your knowledge, 
have you had close contact (within 
six feet of an infected person 
for at least 15 minutes) with a 
person who has tested positive for 
COVID-19 in the past 14 days?

❏ ❏ Has anyone in your household 
tested positive for COVID-19 
in the past 14 days?

Source: U.S. Centers for Disease Control and Prevention
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Specialty M&A coverage rebounds with market 
BY JUDY GREENWALD 

jgreenwald@businessinsurance.com

T
he representations and warranties 
insurance market is back on its feet 
after a brief stumble with the advent of 

the COVID-19 pandemic, observers say.
While the mergers and acquisitions 

activity that reps and warranties insurance 
covers largely came to a halt following the 
pandemic-related shutdown, it has since 
largely recovered.

Reps and warranties insurance covers 
the contractual guarantees made by sell-
ers in connection with corporate M&As. 
The purchaser of the coverage, usually the 
acquiring company, protects itself from 
unanticipated and unknown breaches of 
the contracts. The coverage is often offered 
in conjunction with contingent liability 
policies (see related story).

Chris Graham, vice president and New 
York-based underwriting leader for trans-
actional liability for QBE Insurance Group 
Ltd., said April “was probably the low 
point” as far as the effect of COVID-19 
on the M&A sector. Since then, the num-
ber of deals has increased, and the deals are 
getting larger, he said.

Deals will likely be back to normal levels 
by the fourth quarter of 2020, said Michael 
McGowan, head of M&A insurance in the 
U.S. for Axa XL, a unit of Axa SA. “In par-

ticular, private equity firms are sitting on a 
lot of dry powder,” he said. 

Tim Allen, Denver-based focus group 
leader for mergers and acquisitions at Bea-
zley PLC, said, however, that general polit-
ical uncertainty may slow the number of 
deals through the U.S. presidential election 
campaign.

“The big elephant in the room is the 
COVID issue,” said Andrew Jarousse, 
Chicago-based executive vice president 
in the executive lines brokerage division 
of Risk Placement Services Inc., a unit of 
Arthur J. Gallagher & Co.

While some reps and warranties insur-

ers have inserted exclusions related to 
COVID-19, others are “willing to under-
write the risk and, as with any exposure, a 
company would have its additional under-
writing questions. The underwriters want 
to know what’s going on,” and what due 
diligence has been done with respect to the 
virus, Mr. Jarousse said.

The issue that insurers are concerned 
about would be a failure to protect employ-
ees or other third parties, leading to coro-
navirus transmission, which could compli-
cate an M&A deal. 

Coronavirus exclusions vary by insurer, 
said Emily Maier, Austin, Texas-based 
partner and head of transactional insurance 
for Woodbury Sawyer & Co.

“We have a situation where there are a 
few markets that still have very blanket 
exclusions,” and there are many markets 
that may underwrite the risk, Ms. Maier 
said. A few others “are really taking an 
aggressive stance in the sense that they 
are only excluding the transmission of 
COVID by the target” but reserving the 
right to make subsequent changes “if 
something comes up in the course of the 
deal,” she said.

Meanwhile, the increased frequency and 
size of claims is leading to increased rates 
“for the first time in some time,” Mr. Gra-

ham of QBE said.
There have been widespread reports 

that American International Group Inc., 
a significant writer of reps and warranties 
insurance, has increased rates by about 
20%. An AIG spokesman did not respond 
to a request for comment.

“They are still the market that will take 
certain risks that no one else can,” Ms. 
Maier said of AIG. She added that most 
policyholders buy the insurance based on 
the breadth of coverage, not “because it’s 
the cheapest on the table.”

Bill Monat, Chicago-based transaction 
leader for Willis Towers Watson PLC’s 
M&A practice, said, “We’ve definitely seen 
a healthy volume of claims around finan-
cial statements, breaches, loss of major 
customers and other matters over the last 
couple of years, and we’ve seen loss pay-
ments on some of those claims in excess of 
$10 million, but overall, when you look at 
the premiums they placed in the market, 
the coverage is still profitable.” 

The market will likely see more bank-
ruptcy-related deals, Mr. Monat said. Reps 
and warranties coverage “can be used to 
provide the buyer with recourse that’s not 
typically available in distressed transac-
tions,” he said.

“The market is prepared to underwrite 
deals that would have historically been less 
attractive, such as distressed companies,” or 
those in bankruptcy, said Greylen Erlacher, 
Austin, Texas-based principal with Van-
bridge, a division of EPIC Insurance Bro-
kers & Consultants.

CNA Financial Corp. has signed a deal 
with DUAL, the underwriting division 
of London-based Hyperion Insurance 
Group, to act as a managing general agen-
cy for the line in the U.S., according to a 
CNA spokesperson. 

Scott Pegram, senior underwriting 
manager, Americas M&A, Liberty glob-
al transaction solutions at Liberty Mutu-
al Insurance Group, said, “There’s still a 
broad appetite for reps and warranties 
insurance in general.” 

NEWS ANALYSIS

CONTINGENT LIABILITY INSURANCE LETS FIRMS TARGET ‘KNOWN RISKS’  

I nsurers are writing more contingent 
liability policies, which sit side-by-side 
with representations and warranties 

coverage, observers say. 
“Reps and warranties and contingent 

liability are complementary products,” 
said Greylen Erlacher, Austin, Texas-based 
principal with Vanbridge, a division of 
EPIC Insurance Brokers & Consultants.

Reps and warranties “is a broad coverage 
for the unknown, while contingent liability 
is bespoke and targeted coverage for the 

known risks,” she said.
These exposures typically come into 

play because of issues that emerge during 
a transaction, with participants seeking 
absolute protection against the worst-case 
scenario, she said. 

There may also be cases in which the 
parties in a transaction are comfortable 
with the risks, but their lenders are 
not, and they may seek the additional 
protection of a contingent liability policy, 
she said.

This could involve environmental or 
remediation efforts on a site or be the 
result of ongoing litigation, said Michael 
McGowan, head of M&A insurance in the 
U.S. for Axa XL, a unit of Axa SA.

Scott Pegram, senior underwriting 
manager, Americas M&A, Liberty global 
transaction solutions at Liberty Mutual 
Insurance Group, said, “We’ve been 
seeing a lot of nuanced COVID-related 
issues and even issues not directly related 
to COVID, and have seen an uptick in 

requests for contingency policies to be 
placed to cover those types of risks” that 
do not necessarily fall within the reps and 
warranties coverage. 

He added, “This speaks to the innovation 
we see in the post-COVID world,” where 
insurers have to be nimble and learn 
how to allocate these types of risks into 
the market “that are offered outside the 
transactional liability context but are still 
attractive.” 

Judy Greenwald

TYPES OF BREACHES THAT WERE THE BASIS OF THE R&W CLAIM(S)
Respondents who had identified multiple claims were allowed to select more than one answer.  
Chart reflects the percentage of respondents who identified each breach type.
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LIABILITY 
4.9%

MISC. 
1.7%

MARINE, 
AVIATION & 

TRANSIT 
1.9%

SURETY, BONDS 
& CREDIT 

0.8%

WORKERS 
COMPENSATION 
& EMPLOYERS 

LIABILITY 
4.3%

INTERNATIONAL

COMPULSORY INSURANCE
n  Professional liability insurance 

for various professions 

n  Administrators’ and executors’ liability 

n  Trustees’ liability

n  Professional liability for  
alternative investment managers

n  Workers compensation 

n  Shipowners’ liability for 
marine oil pollution

NONADMITTED
Unauthorized insurers cannot carry on 
insurance activity in Denmark. At the same 
time, there is nothing in the law that indicates 
that insurance must be purchased from locally 
authorized insurers, with some exceptions. 
This is generally interpreted to mean that 
insurers can issue policies from abroad, with 
exceptions, if approached by a buyer and/
or an intermediary. Insurers from European 
Economic Area member states (European 
Union countries plus Norway, Iceland and 
Liechtenstein) may explicitly provide insurance 
under freedom of services legislation. 

INTERMEDIARIES
Intermediaries such as brokers or 
agents have to be authorized to do 
insurance business. They are allowed 
to place business with nonadmitted 
insurers. Where local risks are placed 
as part of a multinational insurance 
program, brokers involved in 
nonadmitted placements do not have 
to warn buyers that their insurer is 
not subject to local supervision. 

MARKET PRACTICE
Given the sophistication of the local 
market, there is little need for risks 
to be placed outside the country 
unless this requirement is part of a 
multinational arrangement. 

MARKET 
DEVELOPMENTS
Updated July 2020

n  Denmark began to gradually 
lift its coronavirus lockdown 
in April, but the drop in global 
demand brought about by 
the pandemic is expected to 
continue to have a severe 
impact. Before the pandemic, 
Denmark’s public debt was 
just 35% of GDP, and the 
government therefore has 
room for further support 
or stimulus if required. 

n  Initial reports suggest that 
any business interruption 
coverage in commercial 
policies will not be triggered 
unless specific pandemic 
cover has been arranged.

n  The impact of the fall in 
investment markets caused 
by the pandemic may 
negatively affect the solvency 
position of some insurers. 

n  The industrial and commercial 
insurance market has seen 
lively competition in recent 
years. In 2019 and 2020, 
however, international insurers 
have been suffering from poor 
loss experience elsewhere 
and are raising rates for 
larger industrial/commercial 
risks substantially, especially 
where affected by claims. 
Underwriters are reportedly 
now more discriminating and 
are looking for the best risks. 
The market is more stable as 
regards medium-sized and 
smaller commercial risks. 

n  There have been few major 
fire losses in recent years, 
but there has reportedly been 
an increase in frequency 
of medium-sized losses. 

n  Usage-based insurance is not 
making progress: Of the three 
insurers offering this in 2018 
only one remains in 2020. 

PROFILE: DENMARK

24
GLOBAL 

P/C MARKET 
RANKING

Despite its small population, Denmark’s insurance 
market is relatively large by international standards 
and in 2018 was ranked 24th in the world in terms 
of property/casualty premium, between its Nordic 
neighbors Sweden and Norway. Its saturated market 
is well-developed and sophisticated, with insurance 
penetration above the European Union average. The 
weak economy in recent years has been reflected 
in the insurance market, with premium generally 
stagnating in kroner terms because of competition, 
lower insurable values, fewer and smaller vehicles, 
fewer employees and reduced stock levels. Rates 
in some segments have been firm or eroding slowly 
as insurance companies have seen the need for 
income stability to provide cover for natural perils or 
other claims events. In competition-ready workers 
compensation, premium spend is now proportionally 
the largest element for industrial companies. 

AREA

16,638
square miles

POPULATION

5.87
million

MARKET CONCENTRATION

73.2%
market share of top five insurers

2020 GDP CHANGE 
(PROJECTED)

(5.2%)

MARKET SHARE

MARKET GROWTH
In millions, U.S. dollars
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COVID-19 rulings 
favor insurers
n As courts begin to rule in some of the 
hundreds of cases filed over coronavi-
rus-related business interruption claims, 
insurers continue to chalk up victories, but 
policyholders also scored a win last month.

A District of Columbia judge ruled on 
Aug. 6 that the forced closure of a dozen 
restaurants in Washington did not con-
stitute a direct physical loss. The restau-
rants in the case Rose’s 1 LLC et al v. Erie 
Insurance Exchange argued that govern-
ment-ordered lockdowns meant they lost 
the ability to operate their establishments 
as dine-in restaurants, which constituted a 
“direct physical loss.”

According to the ruling, however, the 
orders “did not effect any direct changes 
to the properties” and “did not have any 
effect on the material or tangible structure 
of the insured properties.”

On Aug. 13, a Texas federal court in 
Diesel Barbershop LLC et al v. State Farm 
Lloyds, granted the insurer’s motion to dis-
miss a complaint filed by six San Antonio 
barbershops. The judge ruled that “the 
Policies are explicit that there has to be an 
accidental, direct physical loss to the prop-
erty in question,” the ruling states.

A day earlier, however, a federal judge 
in Missouri said a group of hair salons 
and restaurants in Missouri and Kansas 
can sue their insurer for business inter-
ruption losses.

In Studio 417 Inc et al v. Cincinnati Insur-
ance Co. the judge said the presence of 
coronavirus was not a “benign condition,” 
and the plaintiffs plausibly alleged that 
particles were a “physical substance” that 
attached to and damaged their properties, 
rendering them unsafe and unusable.

In July, a Michigan state court judge also 
ruled for an insurer in a COVID-19 case 
filed by a restaurant owner, and in May a 
New York judge ruled in favor of an insur-
er in a suit filed by a magazine publisher. 
The publisher filed an appeal, which was 
later withdrawn.

New trial ordered 
over $102M award 
n A concert promotion company has been 
granted a new trial over a $102 million 
award it argued was excessive in the case 

of a worker who fell and suffered a serious 
head injury while hanging a sign, accord-
ing to a ruling by the Supreme Court of 
New York County.

Mark Perez was 30 years old at the time 
of the 2013 accident at a theater in Wan-
tagh, New York, and medical testimony 
indicated he would likely suffer for the rest 
of his life. Following a number of medical 
interventions, including four brain surger-
ies, he sued New York-based Live Nation 
Worldwide Inc., arguing the company 
failed to create a safe worksite, according 
to documents in Mark Perez v. Live Nation 
Worldwide, Inc., and Live Nation Market-
ing, Inc., filed in New York.

In 2016, the state trial court ruled in 
Mr. Perez’s favor, determining that Live 
Nation was “statutorily liable,” and the 
matter proceeded to a jury trial on dam-
ages. In 2019 a jury awarded Mr. Perez 
$102,114,768, including compensation for 
past pain and suffering and for past and 
future lost wages and medical expenses.

Live Nation, which had requested the 
award be set at $5.9 million, filed a motion 
to set aside the jury award, which it argued 
was “excessive and contrary to the weight 
of evidence.”

The court agreed and ordered that Mr. 
Perez accept a reduced award totaling 
$53.7 million within 45 days or that the 
matter be directed for a new trial to estab-
lish a new award. 

Broker escapes 
COVID-19 suit
n A federal judge dismissed a restaurant 
group’s suit against its insurance broker, 
ruling that the damages that the policy-
holder sought for alleged negligence in 
placing business interruption coverage 
were not recoverable under Texas law.

In the case Vandelay Hospitality Group 
LP d/b/a Hudson House v. The Cincinnati 
Insurance Co. et al, the Dallas-based pol-
icyholder, which operates three restau-
rants, sued its insurer for denying its claim 
for income lost during forced lockdowns 
during the coronavirus pandemic and 
added its broker, Swingle Collins & Asso-
ciates, to the suit.

Vandelay alleged that Dallas-based 
Swingle Collins had said that the 
Cincinnati Insurance policy would cover 
the restaurants for closures related to a 
virus or pandemic.

In its motion to dismiss, Swingle 
Collins argued that the suit was barred 

because Vandelay’s “alleged ‘pecuniary 
loss’ damages are the very same damages 
sought against Cincinnati in its breach of 
contract claim.”

Ruling on Swingle’s motion, U.S. Dis-
trict Court Judge Sidney A. Fitzwater, of 
the Northern District of Texas in Dallas, 
said Vandelay failed to state a “plausible 
claim upon which relief may be granted.”

Judge Fitzwater said Vandelay was seek-
ing to recover the amount of coverage 
it allegedly should have received under  
its policy.

“Coverage measures Vandelay’s ‘benefit-
of-the bargain’ damages, not anything 
paid ‘out-of-pocket’ in reliance on Swingle 
Collins’ alleged misrepresentations,” 
court papers say.
 

Chevron unit loses 
appeal in death case 
n An appellate court dismissed an ener-
gy company’s argument that the circum-
stances surrounding the death of a sub-
contractor were not “tragic” enough to 
support a $2 million award to his widow. 

In Mays v. Chevron Pipe Line Co., the 
5th U.S. Circuit Court of Appeals unan-
imously affirmed a district court’s decision 
to uphold a jury’s finding that the Chevron 
Corp. subsidiary bore substantial respon-
sibility for an explosion that killed the 
subcontractor as he was servicing a valve 
on a natural gas platform. James Mays was 
working for Furmanite American Inc., a 
subcontractor of Houston-based Chevron 
Pipe Line, at the time of the 2014 accident.

Mr. Mays’ widow sued Chevron Pipe 
Line, alleging the company failed to 
maintain the valves that Mr. Mays was 
working on. The suit also claimed that 
the company misinformed him about the 
valve’s manufacturer, which led him to 
inadvertently break the pipeline’s pressure 
barrier, triggering the explosion.

Chevron claimed immunity under Lou-
isiana’s workers compensation scheme 
because Mr. Mays was working in Loui-
siana waters, but a jury found the case fell 
under the federal Longshore and Harbor 
Workers Compensation Act and awarded 
his widow $2 million. The company filed 
a motion in district court for judgment as 
a matter of law, which was denied.

On appeal, Chevron Pipe Line claimed 
the link between its operations and Mr. 
May’s death was indirect and that the dis-
trict court abused its discretion by failing to 
reduce the $2 million award. It contended 
the facts were not “especially tragic” and 
supported, at most, a $700,000 award.

Chevron Pipe Line argued Mr. Mays 
died instantly and that the record didn’t 
show evidence that his wife suffered 
“extraordinary” mental distress. The 
appellate court disagreed, noting that 
Mrs. Mays was unable to see her hus-
band’s body post-accident “because it was 
so badly mangled.” 

LEGAL BRIEFS

DOCKET

TRAVELERS UNIT WINS
POLLUTION RULING
A Travelers Cos. Inc. unit is not 
obligated to defend a trucking 
company for the damage caused 
by a hydrochloric acid cloud 
because of a pollution exclusion 
in its coverage, a federal appeals 
court said in affirming a lower 
court ruling. The plaintiff in the 
case, Laurel, Mississippi-based 
Burroughs Diesel Inc., argued 
unsuccessfully that an exception 
to the Travelers Indemnity Co. of 
America’s pollution exclusion for 
smoke applied, according to the 
ruling by the 5th U.S. Circuit Court 
of Appeals in New Orleans. 

PRESCRIPTION PET FOOD 
CASE CAN PROCEED
A federal appeals court reinstated 
putative class-action litigation 
filed by pet owners against pet 
food manufacturers, veterinary 
clinic chains and a pet goods 
retailer alleging that the sale of 
prescription pet food exclusively 
through veterinarians, or with vet 
approval, was a deceptive practice 
and against California law. The 
plaintiffs contend the prescription 
requirement and advertising led 
reasonable consumers to falsely 
believe the pet food has been 
subject to government inspection 
and oversight and has medicinal 
properties, according to the 
divided opinion by the 9th U.S. 
Circuit Court of Appeals in San 
Francisco in Tamara Moore et al. 
v. Marks Petcare US, Inc. et al. 

HOSTILE WORKPLACE 
CASE REINSTATED
A federal appeals court overturned 
a lower court ruling and reinstated 
a hostile work environment case 
filed by a supermarket deli worker 
who alleged a fellow worker 
stared at her, stood within one 
or two feet of her, followed her 
around and held her waist. Avery 
Simmons, who had worked at a 
Haggen Food and Pharmacy in 
Olympia, Washington, operated by 
Safeway Inc., charged violations of 
Title VII of the Civil Rights Act of 
1964 and state law, according to 
the ruling by the 9th U.S. Circuit 
Court of Appeals in San Francisco.
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Matt Gardner
PATRIOT GROWTH INSURANCE SERVICES

Q What’s the strategy  
behind Patriot?

A The strategy is really to thread 
the needle between buyers in the 

marketplace that have a command-
and-control model and buyers in the 
marketplace that have a sell to us 
and you’ll never hear from us again 
model. What we are trying to do is 
thoughtfully knit together a bunch 
of really entrepreneurial entities that 
grow together at an above average 
organic rate, and have an energized 
young leadership in them, and create 
a national insurance agency.

Q Do the agencies you buy 
retain their own identity?

A They do; we are very particular about 
that. The expression we always use 

is that we haven’t earned the right to 
put our name on their letterhead yet. 
We think in the local markets where 
they live and work and the clients that 
they serve there, those agency names 
mean a lot and have a lot of brand 
equity, and a lot of times the agency 
principals have their names on the door. 
That means a lot in their communities, 
so we believe strongly in retaining 
those local brands and those legacies.

Q You started with a lot of employee 
benefits acquisitions but have 

since made several property/casualty 
acquisitions. What is the balance of 
your business now and what are your 
plans on the property/casualty side?

A On a run rate basis the balance 
is about 60% employee benefits 

and 40% property/casualty, including 
personal lines. I’m a property/casualty 
guy by background and training, and 
our plan is to continue to grow both 
sides of the business. But a lot of the 
opportunities we have for acquisitions 
are on the property/casualty side, so 
we think it will naturally balance out 
to be 50/50 or the inverse of what it 
is now over the next couple of years.

Q You’ve been involved in 
10 transactions so far this 

year, what do you envision 
for the rest of the year?

A We’ve got a handful under letter 
of intent now where we are 

going through the due diligence that 
we expect to close in the next 60 
days, so we think by the end of the 
year we will have closed 15 to 17 
transactions and we’ll have doubled 
the size of our business in 2020.

Q How has COVID-19 affected you 
and the M&As you are working on?

A We are a young company, so we 
had a lot of work to do around 

technology and data security when we 
migrated our almost 600 employees 
to a work-from-home environment. 

Around M&As, there’s a change in 
mindset. We spent a lot of time on the 
road generally meeting in hotels and 
offices and sitting across the table 
from agency principals and really kind 
of getting to know them, but that’s all 
changed. Initially, I did not know how well 
we were going to do without the ability 
to do that, but I’ve been really pleasantly 
surprised how both us as a buyer and 
agency principals and their advisers have 
really adapted to Zoom and GoToMeeting 
and other technological tools. 

We are probably spending more time 
face-to-face with prospective sellers 
than we did before because you don’t 
need to be in the same geography, so 
on some levels we get a better sense 
of the organization.

Q How has COVID-19 affected 
the overall M&A market 

for brokers and agents?

A Initially, there was a rush that 
looked like it would change the 

way deals are priced and structured 
but that did not last very long from 
our perspective. Maybe there was a 
30- to 60-day period where it felt like 
the marketplace was retracting and 
retrenching a little bit, multiples were 
going down, and it felt like there was 
downward pressure on valuations, 
and there were more buyer-friendly 
terms that would be available. But 
there is so much competition in the 
marketplace and so much capital 
chasing deals that I would say that we 
reverted to the mean pretty quickly, 
and today it doesn’t feel like there’s 
much of an impact from COVID-19 
on either pricing or deal terms.

Q What about the  
appetite for sellers?

A I think we are seeing more people 
that are willing to have conversations 

because COVID-19 has shone a light on 
the vulnerabilities for small businesses, 
and certainly we feel like the volume of 
conversations that we are having with 
agency principals has accelerated during 
COVID. There are more firms that have 
seen what could potentially be a worst-
case scenario for their firm, and they 
are more willing to talk about security 
and monetization of their most valuable 
asset, take some chips off the table and 
partner with somebody to help them 
to continue to grow their business.

Q Has the hardening 
market had any effect 

on the M&A market?

A To the extent that it tends to make 
an underlying agency’s organic 

growth look more attractive. We 
try to get inside those numbers and 
understand better what’s driving that 
organic growth. Is it just rising rates 
or is it writing new business or doing 
a better job of retaining clients? Not 
all organic growth is the same.

I don’t know that the rate 
environment has changed pricing or 
terms, but for firms who are, as we are, 
laser focused on organic growth there 
certainly has been an improvement 
in underlying organic growth.

VIEW FROM THE TOP

Matt Gardner established Patriot 

Growth Insurance Services LLC in 

2017 and launched it with a bang 

at the beginning of 2019 with the 

purchase of 17 insurance agencies. 

A longtime brokerage executive 

who worked at AssuredPartners 

Inc., Arthur J. Gallagher & Co., 

Bollinger Inc. and Aon PLC before 

launching Patriot, Mr. Gardner 

says the firm, which is already 

the 53rd largest broker of U.S. 

business and raised more capital 

from its private-equity backer 

last month, will look to add about 

10 to 15 agencies or brokerages 

a year. He recently spoke with 

Business Insurance Editor Gavin 

Souter about Patriot’s strategy 

and the brokerage mergers 

and acquisitions environment. 

Edited excerpts follow.

We are probably spending more time face-to-face with prospective sellers than we did before because  
you don’t need to be in the same geography, so on some levels we get a better sense of the organization.
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B
lack Lives Matter protests and the spread of 
COVID-19 have kept the national discourse on 
racial inequality and social injustice going. The 
results from this year’s diversity survey illuminate 
the disconnect between racial groups, with higher 

than usual participation compared with prior years. 
Black/African-American respondents (85.7%) are 

almost three times more likely to say there is systemic 
racism in the insurance industry than white/Caucasian 
respondents (31.2%). Meanwhile, whites (52.9%) are 
more likely to say they are optimistic that real changes 
will follow in the wake of the protests than nonwhites 
(43.2%), with Blacks being the least optimistic (34.2%).

In light of the events preceding the 2020 Business 
Insurance diversity survey, there was a greater urgency 
to take the temperature of insurance professionals on 

issues that will certainly affect their workplace. We 
commissioned Signet Research Inc. to conduct this year’s 
survey between July 9 and Aug. 3, with a special set of 
questions at the beginning of the survey to address the 
current situation.

This year, with additional outreach, we received 2,200 
responses, compared with 897 last year, from U.S.-based 
professionals who indicated they work or worked for a 
company that sells or distributes insurance, or who is or 
was involved as a buyer of insurance for their organization. 
The base used is the total answering each question. 

The larger number of responses this year enabled us 
to compare some individual minority groups’ responses, 
especially from Black, Hispanic and Asian/Pacific 
Islander respondents, rather than a combined nonwhite 
minority group, adding an additional depth of insight. 

Following is the profile breakdown of this year’s survey 
respondents (some percentages may not total 100% due 
to rounding):

COVER STORY

51.9%
Male

2.4% 
Prefer not to answer

40.5%
Baby Boomers  

(born 1946  
to 1964)

90.0%
Straight

 White/Caucasian 69.0%
 Black/African-American 11.2%
 Hispanic background/ancestry 7.6%
 Asian or Pacific Islander 5.3%
 Alaskan native/American Indian 0.6%
 Other 1.9%
 Prefer not to answer 4.4%

BREAKDOWN BY ETHNICITY

33.0% 
Generation X  
(born 1965 to 1979)

24.4% 
Millennials or 
Generation Y  
(born 1980 to 2000)

2.1% 
Traditionalists or Silent 

Generation (born 1945 or earlier)

BREAKDOWN BY GENERATION

45.5% 
Female 

BREAKDOWN BY GENDER

 Agents and brokers 47.2%
 Insurers 27.2%
  Risk managers/corporate  
insurance buyers/users 9.4%
  Insurance services/legal/ 
consultants 6.5%
 Third-party administrators 3.1%
 Health and benefits consultants 2.9%
 Other 3.7%

BREAKDOWN BY CATEGORY

5.3% 
LGBTQ

4.7% 
Prefer not to answer

BREAKDOWN BY SEXUAL ORIENTATION

Diversity in the workplace: 
Protests and pandemic exposed racial disconnect

BY ANDY TOH
atoh@businessinsurance.com

40.9%
$1 billion  
or more

21.7% 
Less than  
$10 million

18.3% 
$100 million to  
less than $1 billion

19.1% 
$10 million  
to less than  
$100 million

COMPANY SIZE BY ANNUAL REVENUE

28.3%
1,000  

to 9,999

21.2% 
100 to 999

27.4% 
Less than 100

23.1% 
10,000  

or more

COMPANY SIZE BY FULL-TIME EMPLOYEES

0.2% 
Transgender
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ALL White Black Hispanic Asian

Optimistic, real change will follow 49.9% 52.9% 34.2% 53.3% 46.3%

Pessimistic, no change in status quo 19.9% 16.2% 39.4% 24.0% 27.6%

Don’t know 30.2% 30.9% 26.4% 22.8% 26.0%

CAUTIOUS OPTIMISM

Millennial Gen-X Baby boomers

Optimistic, real change will follow 53.7% 48.4% 48.9%

SYSTEMIC RACISM AND THE PANDEMIC

The discourse on racism was brought to the forefront by the nationwide protests 
over the death of George Floyd while in police custody in Minneapolis. We expand-
ed this year’s questionnaire to stay current on social injustice issues as well as the 
adjustments we all have had to make because of the global COVID-19 pandemic.

Nearly 86% of Black respondents said there is systemic racism in the insur-
ance industry, compared with 43.1% of Hispanic respondents, 53.5% of Asian 
respondents, and 31.2% of white respondents. Conversely, only 5.3% of Black 
respondents saw no systemic racism in the industry, compared with 45.4% of their  
white colleagues.

More than half of female respondents said there is systemic racism in the insurance 
industry, compared with less than a third of male respondents. Younger respondents 
and those at companies with more than 100 full-time employees were also more likely 
to say there is systemic racism in the industry.

When we asked respondents if they feel optimistic or pessimistic about the prospect 
of real diversity-related changes coming to the industry in the wake of the nationwide 
protests over George Floyd’s death, more Black respondents (39.4%) said they are 
pessimistic than those who said they are optimistic (34.2%). Responses varied sig-
nificantly by racial background. More than half of Hispanics and whites said they are 
optimistic that real change will follow. 

Generationally speaking, 53.7% of millennials, 48.4% of Gen-Xers and 48.9% of 
Baby Boomers said they are optimistic that real change will follow.

There is a huge disconnect between white and Black respondents, as well as male 
and female respondents, over the question of whether there is sufficient diversity 
in the insurance workforce. Only 8.8% of Black respondents said there is sufficient 
diversity, with 88.1% taking the opposite view. 

Likewise, more female respondents — almost two-thirds — said there is insuf-
ficient diversity in the insurance workforce, compared with less than half of male 
respondents. This isn’t surprising, as the insurance industry has long been seen as 
white-male dominated.

More female respondents than male respondents said their organizations recognize 
diversity and inclusion as a business priority. There was a large disconnect, however, 
between white respondents and Black respondents on this question. 

SUFFICIENT DIVERSITY

ALL RESPONDENTS

MALE

FEMALE

WHITE

BLACK

34.5% 54.5%11.0%

40.7% 45.9%13.4%

27.5% 66.4%6.2%

 37.1% 50.4%12.5%

8.8% 88.1%3.1%

 Yes   Not sure   No

DIVERSITY PRIORITY

ALL RESPONDENTS

MALE

FEMALE

WHITE

BLACK

70.0% 30.0%

67.9% 32.1%

70.1% 29.9%

71.8% 28.2%

55.1% 44.9%

 Yes   No 

IS THERE SYSTEMIC RACISM?

ALL RESPONDENTS

WHITE

BLACK

HISPANIC

ASIAN

39.0% 39.0%21.9%

31.2% 45.4%23.4%

85.7% 5.3%9.0%

 43.1% 39.1%17.8%

53.5% 20.2%26.4%

 Yes   Not sure   No

IS THERE SYSTEMIC RACISM?

MALE

FEMALE

MILLENNIALS

GEN-X

BABY BOOMERS

LESS THAN 100 EMPLOYEES

100 TO 999 EMPLOYEES

1,000 TO 9,999 EMPLOYEES

10,000 OR MORE EMPLOYEES

BUYER

SELLER

29.4%

51.7%

47.1%

41.4%

34.0%

28.1%

42.1%

41.0%

45.9%

25.9%

40.9%
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COVER STORY

The buck stops at the CEO when it comes to accountability in diversity. More than 
60% of respondents across all racial groups, including over three quarters of Blacks, 
said CEOs should be accountable for the success of diversity programs. This was 
up significantly from the past two years, 63.1% compared with 54.0% in 2019 and 
52.5% in 2018. 

In general, across all groups, the view is that having women and/or minorities in 
leadership positions can help with a company’s diversity and inclusion practices. 
However, only 8.0% of the total respondents said they have a woman as their CEO, 
and just 6.0% said they have a minority person as CEO.

ALL Male Female

Helps with the company’s  
diversity and inclusion practices

62.4% 56.3% 71.0%

Undermines the company’s  
diversity and inclusion practices

0.9% 1.1% 0.5%

Would make no difference 27.8% 33.6% 20.2%

Don’t know 7.5% 7.5% 7.4%

Prefer not to answer 1.4% 1.5% 1.0%

HAVING WOMEN IN LEADERSHIP POSITIONS

ALL White Black Hispanic Asian

Helps with the company’s  
diversity and inclusion practices

62.1% 61.3% 70.9% 64.7% 73.7%

Undermines the company’s  
diversity and inclusion practices

0.8% 0.6% 1.9% 1.9% 1.8%

Would make no difference 24.8% 25.5% 15.0% 25.0% 14.9%

Don’t know 10.9% 11.2% 10.8% 8.3% 8.8%

Prefer not to answer 1.4% 1.4% 1.4% 0.0% 0.9%

HAVING MINORITIES IN LEADERSHIP POSITIONS

WOMEN OR 
MINORITIES IN 
MANAGEMENT 
POSITIONS

ACCOUNTABILITY 
IN LEADERSHIP 

HIGHEST RANKING  
POSITIONS HELD BY WOMEN

 CEO 8.0%
 COO 9.8%
 CFO 9.7%
 Board of directors 6.7%
  Executive vice president,  
managing director 16.8%
  Senior team leaders  
(SVP, VP, etc.) 13.7%
  Middle management (director, 
manager, team lead, etc.) 5.3%
 Head of human resources 17.7%
 Head of diversity 1.3%
 Other 2.9%
 None 3.6%
 Don’t know/not sure 4.4%

HIGHEST RANKING  
POSITIONS HELD BY PERSON OF  

COLOR/ETHNIC MINORITY
 CEO 6.0%
 COO 3.6%
 CFO 1.9%
 Board of directors 4.0%
  Executive vice president,  
managing director 16.3%
  Senior team leaders  
(SVP, VP, etc.) 17.1%
  Middle management (director, 
manager, team lead, etc.) 12.3%
 Head of human resources 2.1%
 Head of diversity 5.0%
 Other 4.9%
 None 13.3%
 Don’t know/not sure 13.4%

 CEO 63.1%
 Chief human resources officer 13.5%
  Senior leaders within 
division or business unit 5.9%
 Chief diversity officer 5.1%
 General managers 3.3%
  Senior managers  
(non-board level) 1.8%
  Another member of 
the HR department 1.2%
  Another board member 0.8%
  Another member of the 
diversity department 0.1%
 Other 5.2%

ALL White Black Hispanic Asian

Very effective 20.9% 20.3% 11.8% 28.3% 17.6%

Somewhat effective 38.7% 41.6% 27.7% 31.4% 42.9%

Not very effective 15.7% 14.2% 27.7% 20.1% 17.6%

Not at all effective 5.3% 4.1% 15.5% 3.8% 7.6%

Not sure/don’t know 19.4% 19.8% 17.3% 16.4% 14.3%

DIVERSITY PROGRAM EFFECTIVENESS

Not surprisingly, Black respondents tended to be less likely to rate their companies’ 
diversity efforts as good or very good compared with the other respondent groups, 
especially efforts to increase diversity in ethnicity and race. Consequently, Black 
respondents more often scored the effectiveness of their companies’ diversity pro-
grams unfavorably compared with other groups. 

ALL White Black Hispanic Asian

Gender 69.4% 70.9% 59.4% 67.9% 71.7%

Age 63.2% 64.9% 53.1% 62.2% 64.3%

Ethnicity 55.8% 59.1% 34.3% 56.7% 48.2%

Race 53.7% 56.5% 31.7% 57.3% 43.4%

Veteran status 49.6% 50.9% 34.0% 45.9% 45.1%

Sexual orientation 49.2% 50.1% 38.8% 52.2% 48.2%

Disability 41.7% 44.0% 25.7% 39.5% 38.9%

Religion 40.4% 42.8% 30.7% 43.3% 34.5%

DIVERSITY PROGRAM EFFORTS — GOOD OR VERY GOOD

ACCOUNTABILITY IN DIVERSITY

62.6%63.1% 62.2% 64.0%76.0%

ALL White Black Hispanic Asian

CEO
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This year may come to be regarded as one of the strangest and most tense in the 
country’s history. But at least it has highlighted a racial equality disconnect that needs 
to be bridged. Awareness brings action. 

Nearly half of survey respondents said their companies have made pledges to 
improve diversity and inclusion practices, and almost a third have said their com-
panies have made donations to organizations and movements promoting justice and 
equality, such as the NAACP, Black Lives Matter and the Equal Justice Initiative. 

Yes, pledges to improve diversity and inclusion practices

Yes, donations to organizations promoting justice and equality

No

Not sure

Prefer not to answer

44.1%

29.6%

23.3%

24.5%

2.0%

PLEDGES AND DONATIONS 

DONATIONS GOING TO

NAACP

Black Lives Matter

Equal Justice Initiative

American Civil Liberties Union 

National African American Insurance Association

Other

Unsure/don’t know

50.2%

6.8%

2.4%

1.6%

13.7%

8.4%

22.1%

PANDEMIC OPPORTUNITIES

Planning to move most employees to work-from-home

Growing workforce

Staggering work hours

Expanding through mergers and acquisitions 

Cutting workforce

Planning to move all employees to work-from-home

Closing down

Other

Don’t know

9.0%

6.8%

0.4%

28.3%

25.0%

20.9%

19.6%

11.4%

19.2%

It is not all gloom and doom, though, as a quarter of respondents said their compa-
nies are growing their workforce, with nearly one in five expanding through mergers 
and acquisitions.

Many companies across the country have had to make adjustments to cope with 
the pandemic. Two-thirds of survey respondents said they have moved to work-
from-home, while only 12.1% said they still have to go into the office. About 10% 
of respondents said they saw some form of pay cut; the average reduction was 17.6%. 

Men or women, Black or white or brown, the coronavirus does not discriminate. However, considering its infectious nature, respondents working in companies with more 
full-time employees are more than twice as likely to either have tested positive or know of someone in the company who has tested positive for COVID-19.

ALL White Black Hispanic Asian Male Female Millennials Gen-X
Baby 

boomers

Less 
than 100 

employees
100-999 

employees
1,000-9,999 
employees

10,000 
or more 

employees

Yes, I tested positive 
for the coronavirus

1.8% 1.9% 1.7% 3.1% 0.0% 1.9% 1.8% 3.0% 1.0% 1.7% 1.8% 1.7% 1.4% 2.4%

Yes, someone in my 
company tested positive

44.4% 44.9% 40.9% 42.9% 51.2% 43.0% 48.1% 49.9% 48.0% 41.8% 14.8% 43.5% 60.3% 61.4%

TOTAL 46.2% 46.8% 42.6% 46.0% 51.2% 44.9% 49.9% 52.9% 49.0% 43.5% 16.6% 45.2% 61.7% 63.8%

BREADTH OF COVID-19 TESTING

PANDEMIC ANXIETIES

In addition to the racial strife, a global pandemic is complicating the national 
discourse. Significantly larger percentages of minority respondents than white 
respondents expressed concern about going back to an office work environment if 
there is no vaccine for COVID-19. 

Women are also more likely to say they are concerned about returning to the office 
than men.

ALL White Black Hispanic Asian Male Female

Yes 53.2% 50.0% 67.1% 60.9% 68.6% 47.0% 62.6%

No 39.6% 43.2% 28.1% 33.5% 27.3% 47.5% 30.7%

Not sure 6.1% 5.9% 3.9% 3.7% 4.1% 4.7% 6.0%

Prefer not to answer 1.1% 0.9% 0.9% 1.9% 0% 0.8% 0.7%

CONCERN ABOUT RETURN TO OFFICE WITHOUT A COVID-19 VACCINE

Moved to work from home

Business as usual; no change, already work from home

Business as usual; no change, still went into the office

Temporary pay cut

Scheduled pay increase was delayed or canceled

Moved from full time to part time/work hours reduced

A promotion with increased pay

Laid off with severance

Furloughed indefinitely

Furloughed with an expected return to work date

Forced leave/PTO/vacation time

Terminated from job without severance

Permanent pay cut

A promotion with same pay

A promotion with pay reduction

Other

67.4%

12.1%

8.5%

8.3%

1.4%

1.3%

1.2%

1.0%

0.9%

0.8%

0.8%

0.7%

0.5%

0.3%

6.6%

17.1%

ADAPTING
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EXCESS & 
SURPLUS LINES

SPECIAL REPORT

BI RANKINGS
Top 10 U.S.-based surplus lines insurers, wholesalers 
and MGAs, state premium trends and more. PAGE 20

FRESH CAPITAL SEES OPPORTUNITY
Firming market brings new entrants,  
but is it short-lived? PAGE 21
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Limits shrink, market grows as rates harden
BY JUDY GREENWALD

jgreenwald@businessinsurance.com

E
xcess and surplus lines insurance buyers are facing dramatic rate increases, 
while limited capacity is forcing them to add many new insurers to complete 
their programs.

And more business is flowing into the E&S or nonadmitted market, an 
acceleration that traditionally accompanies a market hardening.

Attracted by the higher rates, new capital is 
also beginning to enter the market, although 
it is not expected to immediately lead to lower 
rates (see story page 21). Merger and acqui-
sitions activity in the sector continues as well 
(see story page 19).

“The market is moving from slightly dis-
rupted to a borderline hard market,” said 
David Bresnahan, executive vice president of 
Berkshire Hathaway Specialty Insurance Co. 
in Boston.

“We’re seeing customers forced to agree to 

significant rate changes usually driven by car-
riers withdrawing capacity from the account,” 
he said. “It’s taking many more carriers” to 
build a tower and rates “are going up in many 
cases dramatically.” 

COVID-19 “has added an additional level of 
complexity to what is already a difficult mar-
ket,” said James Drinkwater, New York-based 
president of AmWINS Group Inc.’s brokerage 
division. “Markets are still trying to understand 
what their exposure is to potential claims.”

Rates are up for medium-hazard business by 
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20% to 30% and on tougher lines rates are 
increasing 50% to 100%, said Tim Turn-
er, chairman and CEO of RT Special-
ty, the wholesale brokerage unit of Ryan 
Specialty Group LLC in Chicago.

Tom Jurgens, Scottsdale, Arizona-based 
senior vice president at Nationwide E&S 
Specialty, said lines particularly hard hit 
include commercial auto, which is seeing 
double digit increases, and the property 
market, which is experiencing rate hikes 
of as much as 30%, depending on geog-
raphy and class of business.

In addition, capacity is severely limited, 
observers say.

Excess programs that were $25 million 
are now $15 million, and $15 million 
programs are down to $10 million, said 
Christopher J. Cavallaro, CEO of Jer-
icho, New York-based ARC Excess & 
Surplus LLC. 

Insurers “are protecting their balance 
sheet by shortening the limits and kind of 
hedging their bets against the large losses 
they’ve seen in the past, and that’s made 
the puzzle harder to put together” in 
terms of completing a program, said Joel 
Cavaness, president of Rolling Meadows, 
Illinois-based Risk Placement Services 
Inc., a unit of Arthur J. Gallagher & Co.

Even before the pandemic, insurers 
were dealing with uncertainty about losses 
because of social inflation and large ver-
dicts and settlements, Mr. Bresnahan said. 

Many underwriters, he said, were 
“uncertain as to how to price some of the 
excess products, and so when they’re not 
sure how to price it, they will tend to take 
their chips off the table.” 

When COVID-19 hit, “it resulted in an 
even more difficult market to operate in” 
so capacity was further reduced and under-
writers “began introducing new terms and 
conditions, and new limitations for com-
municable diseases,” Mr. Bresnahan said.

Mr. Cavaness said COVID-19 is “on 

everyone’s mind,” as well as “how it plays 
into the buying habits or the buying needs 
of the ultimate customers or clients.” 

Small businesses — including restau-
rants and bars and taverns — which still 
comprise the largest employment sector 
in the U.S., are the ones that “have taken 
it on the chin,” he said. 

But business is still being written. Place-
ments are “a lot harder to get done, but 
they’re getting done,” Mr. Cavaness said. 

“There’s still available markets to get a 

deal placed,” Mr. Cavallaro said. “Under-
writers are still willing to offer the same 
coverages or similar coverages. It just 
comes down to their digging in on price, 
and you can’t blame them, considering 
everything that’s out there.”

However, where previously four insur-
ers would write a $100 million tower of 
coverage, “it could take a dozen now,” said 
Richard Wagner, New York-based head of 

M&A MAINTAINS MOMENTUM, DESPITE SLOWDOWN

C onsolidation within the excess 
and surplus lines insurance 
distribution sector has continued 

over the past year. 
“We see consolidation through mergers 

and acquisitions particularly 
on the distribution front,” 
said David Nelson, Scottsdale, 
Arizona-based senior vice 
president of contract and 
program underwriting at 
Nationwide Excess & Surplus.

“There’s been a lot more 
interest because those distributors are 
the ones that are reaching out to the 
clients and bringing that business back 
to the insurance companies,” said David 

Blades, associate director of the industry 
research team at Oldwick, New Jersey-
based rating agency A.M. Best Co. Inc.

Although deals have waned this year 
because of COVID-19, “the interest is still 

there,” he said.
Among recent deals, in June 

Chicago-based Ryan Specialty 
Group PLLC and Delray 
Beach, Florida-based All Risks 
Ltd. said they had signed a 
definitive agreement to merge. 
Ryan is the third-largest 

specialty distribution firm and All Risks is 
the fifth largest (see ranking page 20)

Wholesale broker Worldwide Facilities 
LLC, based in Los Angeles, said in August 

it had acquired Clearwater, Florida-based 
Clearwater Underwriters Inc., a surplus 
line managing general agent.

In October, Charlotte, North Carolina-
based AmWINS Group Inc. said it had 
signed a definitive agreement to acquire 
Stealth Partner Group, a Scottsdale, 
Arizona-based independent service 
general agent specializing in medical 
stop-loss insurance.

In addition, wholesaler CRC Group, 
based in Birmingham, Alabama, said in 
August it had opened a new Indianapolis 
office and made several strategic hires, 
while also considering merger and 
acquisition targets in the region.

Judy Greenwald

Specialty Insurance 
delivered in real-time
We are a technology-driven managing underwriting 
agency, operating exclusively throughout the wholesale 
broker market.

Our innovative and proprietary technology allows us 
to respond faster and with greater cost efficiency.

For further information please contact:  
info@curotechspecialty.com or call 404-793-7428

curotechspecialty.com

See SURPLUS page 21
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LARGEST SPECIALTY INTERMEDIARIES*
To reflect changes in the excess and surplus lines distribution sector, with companies more frequently using multiple distribution lines, we have introduced a new consolidated ranking for 2020.  
The below ranking by premium volume of property/casualty and employee benefits includes businesses acting as wholesale  
brokerages, underwriting managers, managing general agents and Lloyd’s of London coverholders. PERCENTAGE OF TOTAL BUSINESS

Rank Company
2019 total  

premium volume
Percent 
change

2019 wholesale 
property/casualty 

premium
Percent 
change

Percent from 
property/
casualty

Percent from 
employee 
benefits

Underwriting 
manager

Wholesale 
broker MGA

Lloyd’s of 
London 

coverholder

2019  
wholesale 
employees

1 AmWINS Group Inc. 
Charlotte, North Carolina 
www.amwins.com 
Scott M. Purviance, CEO

$21,996,591,121 26.7% $14,665,160,991 19.5% 66.7% 33.3% 0% 73.6% 22.1% 4.3% 5,612

2 CRC Insurance Services Inc. 
Birmingham, Alabama 
www.crcgroup.com 
Dave Obenauer, CEO

$19,471,767,057 13.3% $9,732,654,480 15.2% 50.0% 50.0% 1.0% 84.0% 13.0% 8.0% 3,351

3 Ryan Specialty Group LLC 
Chicago 
www.ryansg.com 
Patrick G. Ryan, chairman-CEO

$8,900,000,000 25.3% $8,900,000,000 25.3% 100.0% 0% 0% 78.6% 21.4% 0% 1,724

4 Risk Placement Services Inc. 
Rolling Meadows, Illinois 
www.rpsins.com 
Joel Cavaness, president

$4,200,000,000 10.5% $4,200,000,000 10.5% 100.0% 0% 5.0% 40.0% 50.0% 5.0% 3,000

5 All Risks Ltd. 
Delray Beach, Florida 
www.allrisks.com 
Nicholas Cortezi, CEO

$2,260,000,000 15.3% $2,260,000,000 15.3% 100.0% 0% 5.0% 55.5% 35.0% 5.0% 843

6 Burns & Wilcox Ltd. 
Farmington Hills, Michigan 
www.burnsandwilcox.com 
Alan Jay Kaufman,  
chairman-president-CEO

$1,915,000,000 4.9% $1,915,000,000 4.9% 100.0% 0% 10.0% 40.0% 40.0% 10.0% 1,658

7 Worldwide Facilities LLC 
Los Angeles 
www.wwfi.com 
Davis D. Moore, CEO

$1,814,089,505 17.7% $1,814,089,505 17.7% 100.0% 0% 21.0% 72.0% 6.0% 1.0% 741

8 Victor Insurance Holdings 
New York 
www.victorinsurance.com 
Brian Hanuschak, CEO

$1,600,000,000 6.7% $1,600,000,000 6.7% 100.0% 0% 42.0% 0% 58.0% 0% N/A

9 AmRisc LLC 
Houston 
www.amrisc.com 
Brian Reid, CEO

$1,312,585,113 24.2% $1,312,585,113 24.2% 100.0% 0% 20.0% 0% 57.0% 23.0% 197

10 JenCap LLC 
New York 
www.jencapholdings.com 
John Jennings, CEO

$1,123,000,000 41.0% $1,123,000,000 41.0% 100.0% 0% 0% 53.0% 43.0% 4.0% 550

*Companies listed in BI directory. N/A = not available.

Source: BI survey

NEW RANKING
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REGISTER AT: businsmag.com/innovationawards2020



BUSINESS INSURANCE      SEPTEMBER 2020    21

U.S. excess casualty for Aspen Insurance. 
“Probably the biggest difference in the 

market right now is the way the carriers 
are de-risking at this point, and providing 
good opportunities for multiple carriers 
to play on the risk,” said TJ Krzmar-
zick, Chicago-based deputy head of U.S. 
excess casualty at Aspen.

More standard business is coming into 
the nonadmitted market, which is typical 
as rates harden, observers say. 

“There’s a clear acceleration of shedding 
of business in the standard market that 
is driving a significant increase in E&S 
nonadmitted business,” Mr. Turner of 
RT Specialty said.

But, “we’re not seeing as much as histor-
ically” because of COVID-19, said Mr. 
Jurgens.

“I would say we see a fair amount of 
opportunities coming for our distribu-
tion,” said Eric Blecker, Hartford, Con-
necticut-based president of Northfield 
Excess & Surplus Lines, a Travelers Cos. 
Inc. unit.

The industry sector that is most fre-
quently being let go by the standard 
market is construction, Mr. Bresnahan 
said. There is a “wide range of construc-
tion contractors that are now in the E&S 
market where previously they were in the 
admitted market.” 

Most observers say the market will 
remain hard at least through next year. 
“We certainly see it remaining as chal-
lenging as it is today through much of 
2021,” Mr. Drinkwater said. 

WAVE OF NEW CAPITAL SEES 
OPPORTUNITY IN MARKET FIRMING

N ew capital is beginning to enter the 
excess and surplus lines market as 
rates rise.

“It’s a natural event. It happens every 
single time we see any firming or change 
in the market,” said Joel Cavaness, 
president of Rolling Meadows, Illinois-
based Risk Placement Services Inc., a unit 
of Arthur J. Gallagher & Co.

The infusion of new capital “has ramped 
up the last couple of months” as more 
rate hikes are being reflected in the E&S 
market, said Tom Jurgens, Scottsdale, 
Arizona-based senior vice president at 
Nationwide E&S Specialty. Other insurers 
and capital providers “see this as an 
opportunity,” he said.

“It’s certainly not significant yet, but 
there’s been a few new startups and 
capital injections,” said Tim Turner, 
chairman and CEO of RT Specialty, the 
wholesale brokerage unit of Ryan Specialty 
Group LLC in Chicago.

More are expected, “but it’s not a rush 
like it was in ’01, ’02. These are just a small 
handful at this point,” he said.

“We’re not seeing the new capital 
formation actually resulting in us losing 
business,” although it may happen 
eventually, said David Bresnahan, executive 
vice president of Berkshire Hathaway 
Specialty Insurance Co. in Boston.

Recent examples include La Jolla, 
California-based catastrophe insurer and 
reinsurer Palomar Holdings Inc., which 
launched an excess and surplus lines 
insurer in June. 

Specialty and surplus lines insurer 
StarStone U.S. Inc. also announced a $630 
million capital injection in June.

In addition, according to reports, former 
Arch Capital Group Ltd. chairman Dinos 
Iordanou, and former Axa XL CEO Greg 
Hendrick are in the process of forming 
an insurer with $1 billion in capital with 
backing from San Francisco-based Hellman 
& Friedman LLC and The Carlyle Group, 

based in Washington, that will initially 
focus on the excess and surplus lines and 
reinsurance market. 

Mr. Hendrick said in an email he is 
“exploring opportunities” in insurance 
and reinsurance, and other parties had no 
comment or could not be reached.

Convex Group, a London- and Bermuda-
based insurer and reinsurer formed 
last year by former Lloyd’s of London 
underwriter Stephen Catlin, is also 
reportedly interested in pursuing excess 
and surplus lines business in the United 
States. A spokeswoman had no comment.

The new capital entering the market 
will not lead to an immediate market 
softening, said David Blades, associate 
director of the industry research team 
at Oldwick, New Jersey-based rating 
agency A.M. Best Co. Inc. 

“I don’t think even a wave of capital 
coming into the market will have an 
immediate impact in terms of softening the 
market,” he said.

“It usually takes two or three years to 
have an impact,” he said. “There’s enough 
work that (first) needs to be done in order 
to return some of the accounts that have 
already been struggling.”

However, Alan Jay Kaufman, chairman, 
president and CEO of H.W. Kaufman 
Financial Group Inc. in Farmington Hills, 
Michigan, said he believes the amount of 
new capital in the industry will diminish. 

“There’s going to be more exciting areas 
for capital to go to for a profit, because 
the carriers’ track records have not 
been stellar from underwriting results, 
and (new capital) is going to decrease, 
based on the low interest rates” and 
performance, he said.

“Capital moves to where the best returns 
are,” and these “are obviously going to 
be affected by the pandemic. There’ll 
be other places they’ll have to look for 
investments,” Mr. Kaufman said.

Judy Greenwald

ON YOUR TEAM.

We’re more than your partner, we are on your team.  
At AmWINS, everything we do is for the single purpose 
of supporting our retail and market clients. As an 
independent partner to retailers globally, we work with you 
to solve complex insurance placements through industry 
specialization, market knowledge, data analytics and a 
commitment to service. To learn more about the resources 
we provide, visit amwins.com.  
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LARGEST MULTILINE WHOLESALERS*
Ranked by 2019 total premium volume including property/casualty and employee benefits

Rank Company 2019 premium volume % increase (decrease)

  1 AmWINS Group Inc.  $21,996,591,121  26.7%

  2 CRC Insurance Services Inc.  $19,471,767,057  13.3%

  3 Ryan Specialty Group LLC  $8,900,000,000  25.3%

  4 All Risks Ltd.  $2,260,000,000  15.3%

  5 Worldwide Facilities LLC  $1,814,089,505  17.7%

  6 JenCap Holdings LLC  $1,123,000,000  41.0%

  7 Brown & Riding Insurance Services Inc.  $1,037,449,801  22.2%

  8 U.S. Risk Insurance Group LLC  $983,000,000  8.9%

  9 ARC Excess & Surplus LLC  $725,000,000  3.6%

 10 Program Brokerage Corp.  $460,750,000  17.0%
*Companies deriving more than 50% of their premium from wholesale brokerages.

Source: BI survey

LARGEST PROPERTY/CASUALTY WHOLESALERS
Ranked by 2019 wholesale premium volume from property/casualty placements*

PERCENTAGE OF TOTAL BUSINESS

Rank Company/Principal officer
2019 premium 

volume
Percent  
change

2019 gross  
revenue

Percent  
change

Percent 
surplus lines

Underwriting 
manager

Wholesale 
broker MGA

Lloyd’s of 
London 

coverholder
Wholesale 
employees

1 AmWINS Group Inc. 
Charlotte, North Carolina 
www.amwins.com 
Scott M. Purviance, CEO

$14,665,160,991 19.5% $1,367,362,361 22.4% 65.5% 0% 73.6% 22.1% 4.3% 5,612 

2 CRC Insurance Services Inc. 
Birmingham, Alabama 
www.crcgroup.com 
Dave Obenauer, CEO

$9,732,654,480 15.2% $1,095,531,000 14.0% 30.0% 1.0% 84.0% 13.0% 8.0% 3,351 

3 Ryan Specialty Group LLC 
Chicago 
www.ryansg.com 
Patrick G. Ryan, chairman-CEO

$8,900,000,000 25.3% $788,800,000 23.6% 69.2% 0% 78.6% 21.4% 0% 1,724 

4 All Risks Ltd. 
Delray Beach, Florida 
www.allrisks.com 
Nicholas Cortezi, CEO

$2,260,000,000 15.3% $221,000,000 13.3%1 67.0% 5.0% 55.0% 35.0% 5.0% 843

5 Worldwide Facilities LLC 
Los Angeles 
www.wwfi.com 
Davis D. Moore, CEO

$1,814,089,505 17.7% $165,001,013 15.1% 57.0% 21.0% 72.0% 6.0% 1.0% 741

6 JenCap Holdings LLC 
New York 
www.jencapholdings.com 
John Jennings, CEO

$1,123,000,000 41.0% $100,000,000 29.9% 63.0% 0% 53.0% 43.0% 4.0% 550

7 Brown & Riding Insurance Services Inc. 
Los Angeles 
www.brownandriding.com 
Chris A. Brown, chairman;  
Jeffrey J. Rodriguez, president-CEO

$1,037,449,801 22.2% $82,617,815 23.9% 75.8% 0% 92.1% 3.2% 4.7% 221

8 U.S. Risk Insurance Group LLC 
Dallas 
www.usrisk.com 
Randall Goss, CEO

$983,000,000 8.9% $82,300,000 0.9% 70.0% 5.0% 65.0% 20.0% 10.0% N/A

9 ARC Excess & Surplus LLC 
Jericho, Florida 
www.arcbrokers.com 
Christopher Cavallaro, chairman;  
Michael Cavallaro, CEO

$720,000,000 3.2% $70,000,000 9.4% 71.0% 15.0% 70.0% 15.0% 0% 196

10 Program Brokerage Corp. 
New York 
www.programbrokerage.com 
Paul Collins, president-CEO

$460,750,000 17.0% $36,000,000 20.6% 20.0% 0% 56.5% 36.0% 7.5% 95

*Companies deriving more than 50% of their premium from wholesale brokerages. 1Restated. N/A = not available.

Source: BI survey

PREMIUM TRENDS
Written premiums of the top 10 property/casualty wholesalers, in billions of dollars

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019

Source: BI survey
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PERCENTAGE OF TOTAL BUSINESS

Rank Company/Principal officer
2019 premium 

volume
Percent  
change

2019 gross  
revenue

Percent  
change

Nonadmitted 
business 2019

Underwriting 
manager MGA

Wholesale 
broker

Lloyd’s of 
London 

coverholder Employees

1 Risk Placement Services Inc. 
Rolling Meadows, Illinois 
www.rpsins.com 
Joel Cavaness, president

$4,200,000,000 10.5% 420,000,000 5.0% 55.0% 5.0% 50.0% 40.0% 5.0% 3,000

2 Burns & Wilcox Ltd. 
Farmington Hills, Michigan 
www.burnsandwilcox.com 
Alan Jay Kaufman, chairman-president-CEO

$1,915,000,000 4.9% 465,000,000 4.5% 80.0% 10.0% 40.0% 40.0% 10.0% 1,658

3 Victor Insurance Holdings 
New York 
www.victorinsurance.com 
Brian Hanuschak, CEO

$1,600,000,000 6.7% N/A N/A 33.0% 42.0% 58.0% 0% 0% N/A

4 AmRisc LLC 
Houston 
www.amrisc.com 
Brian Reid, CEO

$1,312,585,113 24.2% 154,281,000 48.5% 77.0% 20.0% 57.0% 0% 23.0% 197

5 K&K Insurance Group Inc. 
Fort Wayne, Indiana 
www.kandkinsurance.com 
Todd Bixler, president-CEO

$639,000,000 34.2% 108,000,000 21.3% 5.0% 15.0% 75.0% 10.0% 0% 275

6 Johnson & Johnson Inc. 
Mount Pleasant, South Carolina 
www.jjins.com 
Francis Johnson, CEO

$608,986,459 13.1% 124,678,178 33.1% 88.0% 30.0% 30.0% 15.0% 25.0% 354

7 Specialty Program Group LLC 
Summit, New Jersey 
www.specialtyprogramgroup.com 
Chris Treanor, president-CEO

$577,574,100 63.8% 75,991,030 52.5% 58.0% 59.0% 12.0% 20.0% 9.0% 205

8 Appalachian Underwriters Inc. 
Oak Ridge, Tennessee 
www.appund.com 
Bob Arowood, president

$487,500,000 3.0% 48,051,000.00 2.0% 37.0% 10.0% 60.0% 15.0% 15.0% 362

9 SageSure Insurance Managers LLC 
Jersey City, New Jersey 
www.sagesure.com 
Terrence McLean, CEO

$462,200,000 40.0% 128,255,305 40.3% 2.2% 100.0% 0% 0% 0% 273

10 WNC Insurance Services Inc. 
Chicago 
www.wncinsuranceservices.com 
Patrick Blandford, CEO

$322,000,000 N/A 92,000,000 N/A 83.0% 0% 34.0% 0% 66.0% 227

LARGEST MGAs/UNDERWRITING MANAGERS/LLOYD’S COVERHOLDERS 
Ranked by 2019 wholesale premium volume from property/casualty placements*

*Companies that derive more than 50% of their wholesale premium from acting as a managing general agent, underwriting agent or Lloyd’s of London coverholder. N/A = not available.

Source: BI survey

MANAGING GENERAL AGENTS
Ranked by percentage of MGA business

Rank Company Percent

1 Preferred Property Program Inc. 100%

2 K&K Insurance Group Inc. 75%

3 Appalachian Underwriters Inc. 60%

4 Victor Insurance Holdings 58%

5 AmRisc LLC 57%

Source: BI survey

Rank Company Percent

1 SageSure Insurance Managers LLC 100%

2 Specialty Program Group LLC 59%

3 Victor Insurance Holdings 42%

4 ExecutivePerils Inc. 35%

5 Johnson & Johnson Inc. 30%

Source: BI survey

UNDERWRITING MANAGERS
Ranked by percentage of underwriting business

PREMIUM TRENDS
Written premium of the top 10 MGAs/underwriting managers, in billions of dollars

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019

Source: BI survey
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PREMIUM TRENDS
Nonadmitted direct premiums of the top 10 U.S.-based surplus lines insurers, in billions of dollars

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019

Source: BI survey
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SPECIAL REPORT

NET INCOME
Top surplus lines insurers, ranked by 2019 net income

Rank Company 2019 net income

  1 Lexington Insurance Co.  $384,007,043

  2 Markel Corp.  $311,887,250

  3 National Fire & Marine Insurance Co.  $290,406,248

  4 RSUI Indemnity Co.  $273,598,510

  5 AEGIS (Associated Electric & Gas Insurance Services Inc.) $117,935,0001

  6 Western World Insurance Group  $86,953,217

  7 The Cincinnati Specialty Underwriters Insurance Co.  $62,081,681

  8 Mt. Hawley Insurance Co.  $47,373,525

  9 Prime Insurance Co.  $40,089,127

 10 Steadfast Insurance Co.  $32,227,996
1From annual review and financial statements.

Source: BI survey

LARGEST U.S.-BASED SURPLUS LINES INSURERS
Ranked by 2019 nonadmitted direct written premiums

Rank Company/Principal officer

2019  
nonadmitted  

direct premiums

2018  
nonadmitted  

direct premiums
Percent  
change

2019 gross 
premiums

2018 gross 
premiums

Percent  
change

2019 net  
income

2018 net  
income

Percent  
change

1 Lexington Insurance Co. 
Boston 
www.lexingtoninsurance.com 
Lou Levinson, president-CEO

$2,195,861,019 $2,421,566,241 (9.3%) $9,306,332,989 $8,694,699,638 7.0% $384,007,043 ($309,197,973) 224.2%

2 Nationwide Excess and Surplus 
Scottsdale, Arizona 
www.nationwideexcessandsurplus.com 
Thomas Clark, president

$1,986,006,3551 $1,785,740,5591,2 11.2% $5,866,566,3051 $5,182,650,7771 13.2% $25,485,7401 $65,686,7051,2 (61.2%)

3 AEGIS  
(Associated Electric & Gas Insurance Services Inc.) 
Chicago 
www.aegislink.com  
William P. Cullen, president-CEO

$1,815,733,0003 $1,567,145,000 15.9% $1,815,733,0003 $1,567,145,000 15.9% $117,935,0003 $100,107,000 17.8%

4 National Fire & Marine Insurance Co. 
Omaha, Nebraska 
www.nationalindemnity.com 
Donald F. Wurster, president

$1,798,192,110 $1,798,732,815 0% $1,880,439,590 $1,840,912,137 2.1% $290,406,248 $253,297,807 14.7%

5 Chubb Ltd. 
Philadelphia 
www.chubb.com 
John J. Lupica, chairman-president

$1,652,503,282 $1,475,259,550 12.0% $1,656,265,624 $1,435,951,498 15.3% $13,806,490 $17,982,714 (23.2%)

6 Indian Harbor Insurance Co. 
Stamford, Connecticut 
www.axaxl.com 
Joseph Anthony Tocco, president-CEO

$1,594,116,693 $1,363,982,583 16.9% $1,640,510,644 $1,429,391,070 14.8% ($3,764,349) ($1,640,645) (129.4%)

7 Liberty Mutual Holding Co. Inc. 
Boston 
www.libertymutualgroup.com 
Randall Kneeland,  
North America specialty financial officer

$1,501,021,000 $1,250,093,000 20.1% $1,565,421,000 $1,311,702,000 19.3% $15,850,183 $17,879,000 (11.3%)

8 Markel Corp. 
Glen Allen, Virginia 
www.markelcorp.com 
Thomas S. Gayner, co-CEO;  
Richard R. Whitt, III, co-CEO

$1,480,458,536 $1,358,953,723 8.9% $1,983,416,216 $1,780,633,307 11.4% $311,887,250 $287,502,430 8.5%

9 James River Insurance Co. 
Richmond, Virginia 
www.jamesriverins.com 
Richard J. Schmitzer, president-CEO

$911,793,338 $643,494,905 41.7% $991,209,696 $701,790,915 41.2% $2,543,080 $6,049,808 (58.0%)

10 Axis Surplus Insurance Co. 
Alpharetta, Georgia 
www.axiscapital.com 
Carlton Maner, president

$770,762,529 $684,321,359 12.6% $770,874,220 $684,535,218 12.6% ($6,052,545) ($5,484,282) (10.4%)

1BI estimate based on annual statements for Scottsdale Insurance Co., Scottsdale Surplus Lines Insurance Co., National Casualty Co. and Freedom Specialty Insurance Co. 2BI estimate, restated. 3From annual review and financial statements.

Source: BI survey
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SPECIAL REPORT
SURPLUS LINES PREMIUMS AND TAXES BY STATE

     Percent change    Percent change
State 2019 2018 2017 2018-2019 2019 2018 2017 2018-2019

Alabama $553,216,558  $603,597,716  $554,045,016  (8.3%) $43,312,868  $36,215,863  $33,242,701  19.6%

Alaska $146,346,406  $132,683,758  $120,085,723  10.3% $3,121,204  $2,998,266  $2,721,694  4.1%

Arizona $717,999,613  $598,800,481  $557,919,956  19.9% $20,427,757  $17,088,384  $16,186,311  19.5%

Arkansas $283,958,230  $263,187,257  $238,232,519  7.9% $10,990,642  $10,824,707  $9,805,367  1.5%

California $10,643,004,370  $9,143,821,558  $7,233,710,723  16.4% $290,958,726  $245,679,400  $217,011,322  18.4%

Colorado $1,083,348,454  $916,972,789  $806,910,557  18.1% $33,347,884  $27,549,989  $24,215,427  21.0%

Connecticut $445,000,000  $598,052,117  $583,675,660  (25.6%) $22,983,755  $21,578,353  $21,625,028  6.5%

Delaware $185,828,516  $174,435,330  $140,285,451  6.5% $5,359,920  $5,175,809  $3,949,068  3.6%

District of Columbia $358,087,650  $318,358,500  $246,441,850  12.5% $7,161,753  $6,367,170  $4,928,837  12.5%

Florida $6,668,194,699  $5,822,465,730  $5,252,488,688  14.5% $296,834,629  $259,034,821  $232,668,852  14.6%

Georgia $1,473,700,185  $1,333,623,214  $1,167,359,109  10.5% $58,948,007  $53,344,929  $46,694,364  10.5%

Hawaii $281,618,611  $272,227,301  $255,671,696  3.4% $13,164,029  $12,718,868  $11,942,980  3.5%

Idaho $155,652,523  $116,529,926  $109,120,068  33.6% $2,335,381  $1,747,988  $1,636,060  33.6%

Illinois $1,913,459,079  $1,585,368,304  $1,488,255,284  20.7% $66,975,167  $55,491,686  $52,093,846  20.7%

Indiana N/A  $736,125,336  $624,825,003  N/A N/A  $14,399,833  $13,399,783  N/A

Iowa $244,134,312  $214,632,826  $291,224,384  13.7% $3,635,759  $3,318,390  $2,946,618  9.6%

Kansas $290,541,737  $245,911,971  $227,925,249  18.1% $17,432,504  $14,754,718  $13,675,515  18.1%

Kentucky $263,978,643  $245,384,157  $215,682,087  7.6% $7,919,359  $7,358,740  $5,531,239  7.6%

Louisiana $1,709,004,530  $1,507,560,380  $1,413,971,317  13.4% $82,886,696  $73,110,796  $68,543,089  13.4%

Maine $129,107,870  $111,329,7981 $99,068,7241 16.0% $3,339,344  $3,136,7051 $2,792,9031 6.5%

Maryland $609,736,625  $581,974,716  $497,320,306  4.8% $18,954,780  $17,155,384  $14,821,214  10.5%

Massachusetts $1,340,461,104  $1,155,138,502  $983,928,334  16.0% $53,618,444  $44,563,996  $37,626,579  20.3%

Michigan N/A  N/A  N/A  N/A  N/A  N/A  N/A  N/A 

Minnesota $628,968,723  $556,644,578  $538,395,608  13.0% $18,869,062  $16,699,337  $16,151,868  13.0%

Mississippi $469,003,426  $421,968,916  $400,384,771  11.1% $18,760,410  $16,878,264  $16,015,891  11.2%

Missouri $775,833,892  $679,906,051  $670,322,393  14.1% $36,339,632  $33,495,632  $33,253,293  8.5%

Montana $95,760,7382 $111,290,554  $100,441,233  (14.0%) $2,902,5492 $2,995,898  $2,745,862  (3.1%)

Nebraska $202,699,534  $177,712,936  $157,895,598  14.1% $6,080,986  $5,331,388  $4,734,896  14.1%

Nevada $413,590,311  $381,158,652  $307,560,231  8.5% $14,475,240  $13,340,598  $10,764,578  8.5%

New Hampshire $113,209,684  $106,467,292  $144,370,587  6.3% $3,396,290  $3,267,401  $4,331,117  3.9%

New Jersey N/A  N/A  N/A  N/A  N/A  N/A  N/A  N/A 

New Mexico N/A  $130,939,068  $110,071,817  N/A  N/A  $4,256,926  $3,682,997  N/A 

New York $4,879,351,152  $4,468,235,587  $4,056,493,205  9.2% $172,302,334  $157,627,560  $143,124,632  9.3%

North Carolina $928,596,053  $770,016,151  $732,597,860  20.6% $45,939,124  $38,369,172  $36,633,267  19.7%

North Dakota $129,066,783  $119,204,635  $105,190,169  8.3% $2,258,620  $2,086,069  $1,840,887  8.3%

Ohio $980,862,630  $892,547,908  $773,221,231  9.9% $48,497,081  $44,031,194  $38,140,509  10.1%

Oklahoma $657,828,818  $577,504,409  $535,416,303  13.9% $39,469,729  $34,650,265  $32,124,978  13.9%

Oregon $477,673,455  $403,810,581  $383,674,283  18.3% $10,986,564  $9,288,252  $8,829,119  18.3%

Pennsylvania $1,575,227,438  $1,286,726,882  $1,261,508,635  22.4% $46,309,157  $37,784,337  $37,107,775  22.6%

Rhode Island $134,429,937  $176,841,445  $140,311,179  (24.0%) $5,131,854  $6,549,868  $4,454,562  (21.6%)

South Carolina $807,817,183  $727,565,837  $629,606,114  11.0% $48,469,031  $42,264,425  $41,164,366  14.7%

South Dakota $80,785,201  $75,241,929  $59,825,445  7.4% $2,038,044  $1,865,138  $1,523,118  9.3%

Tennessee $705,653,752  $623,795,504  $618,057,275  13.1% $34,440,019  $32,765,810  $30,271,322  5.1%

Texas $7,053,466,457  $6,196,707,239  $5,566,937,210  13.8% $336,600,126  $294,471,302  $264,510,639  14.3%

Utah $350,530,703  $307,846,094  $281,051,013  13.9% $14,323,624  $12,627,101  $11,537,841  13.4%

Vermont $61,574,358  $60,940,845  $72,862,479  1.0% $1,847,231  $1,828,225  $1,713,852  1.0%

Virginia $876,067,000  $771,377,362  $701,106,000  13.6% $21,180,000  $18,574,020  $16,500,000  14.0%

Washington $1,228,552,854  $1,037,652,739  $899,545,501  18.4% N/A  $20,753,882  $17,990,992  N/A

West Virginia $139,086,502  $134,695,254  $131,581,738  3.3% $6,090,789  $5,974,767  $5,044,439  1.9%

Wisconsin $410,363,170  $388,113,188  $368,607,588  5.7% $12,310,895  $11,643,396  $11,058,228  5.7%

Wyoming $78,018,671  $67,029,791  $64,349,762  16.4% $2,339,730  $2,121,479  $1,745,138  10.3%
1Restated. 2Exclude alien surplus lines insurers. N/A = Not available.

Source: BI survey

GROSS SURPLUS LINES PREMIUMS WRITTEN SURPLUS LINES TAXES COLLECTED
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Coverage curveball for sports events 
BY CLAIRE WILKINSON

cwilkinson@businessinsurance.com

F
ans may be disappointed that many major 
sporting events on the 2020 calendar were 
canceled or postponed due to the coronavirus 

pandemic, but some of the teams and organizers 
at least will be relieved that their financial hit will 
be covered by insurance. 

A $270 million event cancellation insurance 
policy purchased by the National Collegiate Ath-
letic Association, for example, will help defray 
the net loss it incurred due to the cancellation 
of March Madness, the basketball tournament.

The NCAA has not disclosed the payout under 
the policy, but it covers loss of both ticket and 
media rights-related revenue, according to infor-
mation on its website.

The Indianapolis-based organization gener-
ates more than $800 million in revenue from the 
Division I men’s basketball tournament, largely 
from television and marketing rights.

“While we will have savings from champion-
ship cancellations, we still are estimating the 
extent of the net loss, but we expect the impact 
to be substantial,” the NCAA said.

In addition, the Wimbledon Championships 
in the United Kingdom purchased event can-
cellation coverage and stood to receive a £114 
million ($149.4 million) payout after the Grand 
Slam tennis tournament, which was due to start 
in late June, was cancelled due to COVID-19. 

Wimbledon had paid about £1.5 million in 
annual premium for the cover since the SARS 
outbreak in 2003, according to insurance ana-
lysts at London-based data and analytics firm 
GlobalData.

Sports event organizers and promoters, though, 
won’t find coverage for virus-related cancellation 
exposures if they look now.

In the wake of unprecedented cancellations 
across sports, entertainment, and commercial 
sectors worldwide due to the pandemic, and 
widespread losses to insurers, communicable 
disease coverage on event cancellation policies is 
no longer available, experts say.

The event cancellation line of business could 
see COVID-19 losses between $12.4 billion and 
$24.8 billion, according to insurance analysts at 

Wells Fargo Securities LLC. 
When the crisis first broke earlier this year, 

some insurers were willing to consider offering 
communicable disease coverage, though there 
was no capacity for COVID-19 exposures 
because “you can’t buy insurance when the house 
is already on fire,” said Warren Harper, Atlan-
ta-based global sports and events practice leader, 
at Marsh USA Inc.

“But as the crisis worsened and the disease 
spread and there was more information it became 
an absolute exclusion,” Mr. Harper said.

Nobody is willing to offer communicable dis-
ease coverage right now on any “meaningful 
level,” said Chris Peterson, president of Han-
leigh Special Risks, a subsidiary of wholesaler 
CRC Group, based in Windsor, Connecticut.

“There are underwriters who have left the mar-
ket in its entirety never to return to event can-
cellation. No one is writing cover for at least the 
foreseeable future for event cancellation without 
any proven vaccine,” he said.

In June, Markel International Insurance Co. 
Ltd., a London-based unit of Markel Corp., 
stopped writing contingency insurance following 
a strategic review. 

Meanwhile, rates for event cancellation cover-
age are rising significantly, brokers say. 

Contingency rates are increasing anywhere 
from 25% to more than 100%, with “distressed 
business seeing the most significant rises,” Mill-

er Insurance Services LLP, the London-based 
wholesale business of Willis Towers Watson 
PLC, said in its market update in July.

Line sizes are being carefully monitored by 
insurers and terms and conditions are becoming 
more restrictive, Miller said.

The market has changed, not just because of 
the “enormous” losses, but because the full extent 
is “still unknown,” said Leigh-Ann Rossi, New 
York-based chief operating officer of BWD 
Sports and Entertainment LLC, part of broker-
age NFP Corp.

Not only is the narrowed coverage for commu-
nicable disease no longer available and COVID-
19 expressly excluded on quotes, but insurers 
have tightened other terms and conditions not 
even relevant to pandemics, she said.

“I’m seeing terrorism coverage with time and 
distance limitations, national mourning removed 
or with an age limitation on the head of state. … 
A few weeks ago civil commotion and riots were 
excluded under event cancellation coverage,” Ms. 
Rossi said.

Insurers are also looking “closely” at adverse 
weather coverage. If a venue could be hit by a 
hurricane or suffer bad weather due to hurricane 
season, insurers are likely to exclude that as well, 
she said. 

The market is fluid due to ongoing uncer-
tainty around events scheduled for later this 
year and into 2021, such as the 2020 Summer 
Olympics. Originally scheduled to take place in 
Japan during July and August, the Games were 
postponed to the summer of 2021. Analysts at 
Jefferies Group LLC estimated the insured cost 
of the Tokyo Olympics at $2 billion, including 
TV rights and sponsorship.

Policyholders may still be able to argue that 
they are owed coverage, though, according to 
one insurance recovery lawyer.

“Event cancellation policies tend to be manu-
script policies. You might be able to argue that 
coverage exists even if you didn’t have commu-
nicable disease coverage. It would depend on the 
policy language and what exclusions were issued,” 
said Richard C. Giller, Los Angeles-based part-
ner at Pillsbury Winthrop Shaw Pittman LLP.

While some policies have a specific exclusion 
for communicable disease, some only have an 
exclusion for viruses rather than the resulting 
disease, and so “there may be arguments in those 
policies that only have a virus exclusion that cov-
erage could still exist,” Mr. Giller said.

Two recent lawsuits, one filed by 15 minor 
league baseball teams and the other filed by the 
Houston Rockets basketball organization and its 
venue the Toyota Center, focus on insurers’ failure 
to pay their COVID-19-related business interrup-
tion claims under commercial property policies.

While new market entrants such as London 
and Bermuda-based Convex Group, and Bermu-
da-based Fidelis Insurance Holdings Ltd., which 
launched in 2015 with private-equity backing, 
are offering contingency coverage, it is unclear 
how they will affect the market, brokers say.

SPECIAL REPORT
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COVERAGE 
DEMAND

A s some major 
sports leagues 
look to play 

partial or postponed 
seasons in bubbles 
and as others pivot 
to smaller or virtual 
events, interest in 
event cancellation 
insurance has 
increased, 
experts say.

There has been “a 
tsunami of requests” 
from organizers 
of small to mid-
size events for 
event cancellation 
coverage whereas 
pre-COVID-19 it 
wasn’t as much of a 
concern, said Chris 
Peterson, president 
of Hanleigh Special 
Risks, a subsidiary 
of wholesaler CRC 
Group in Windsor, 
Connecticut.

Whether it’s a 
100-person triathlon 
or relay event, or 
a 100,000-person 
marathon, all 
are “complex,” 
because insurers 
are concerned 
about what the next 
“unseen event” might 
be, Mr. Peterson said.

Many other 
sports, such as the 
Formula One and 
NASCAR auto racing 
competitions, have 
tried to pivot to 
virtual events to fill 
gaps in their finances 
and create new 
revenue streams, 
said Jade Giltrap, 
media team leader 
at CFC Underwriting 
Ltd. in London.

While traditional 
event cancellation 
coverage is focused 
on weather issues 
and the policyholder’s 
ability to physically 
host an event, 
Esports are more of 
a technology event 
that requires cyber 
coverage, she said. 

Claire Wilkinson
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Progress made in cutting opioid use, spend
BY LOUISE ESOLA

lesola@businessinsurance.com

T
he COVID-19 pandemic has slowed the spread of state legislation aimed 
at curbing opioid use and led to the relaxation of prescription regimens 
designed to limit the use of the powerful but addictive pain killers. 

Lawmakers and others are so focused on dealing with pandemic-related 
issues that other efforts, including opioid-related measures that were due to 

be considered or introduced, have been placed on hold, experts say. 
However, the pause in activity is likely tem-

porary as the strides that have been made in 
several states over the past few years to limit 
opioid prescriptions have proved effective 
and have shortened recovery times for injured 
workers, they say. 

The most widely lauded development has 
been the creation of formularies, or drug lists 
that provide doctors evidence-based guidance 
on what to prescribe, which experts say have 

been a major factor in the overall reduction in 
opioid prescriptions. Fifteen states have drug 
formularies in place, according to the Cam-
bridge, Massachusetts-based Workers Com-
pensation Research Institute.

“COVID has taken so much of the attention 
that it has caused so many things to be put on 
hold,” said Phil Walls, Tampa, Florida-based 

See OPIOIDS page 32

WORKERS 
COMPENSATION 

UPDATE
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chief clinical officer for workers comp 
pharmacy benefits manager myMatrixx, 
a subsidiary of Express Scripts Holding 
Co. “The good news is the effort for con-
trolling the use of opioids had already 
gained so much momentum that those 
efforts are continuing to reveal rewards.”

MyMatrixx in July released a report 
finding that overall payer spend on opi-
oids between 2015 and 2019 declined by 
45%, which is in line with other reports on 
opioid use in comp.

Two states that introduced formularies 
in recent years saw some of the biggest 
drops in drug spending between 2016 
and 2019: California, which launched 
its formulary in 2018, reported a 75% 
decline in payments per claim and Texas, 
whose formulary went into effect in 2011, 
saw a 44% decline in drug costs, accord-
ing to WCRI, which released its annual 
drug report in June. 

“There have been massive declines in 
opioid use in workers compensation. … 
We’ve had a lot of success in reducing 
inappropriate use,” said Joe Paduda, pres-
ident of Skaneateles, New York-based 
workers compensation consulting firm 
CompPharma LLC. “The thing that 
scares me is we have declared success over 
opioids and we are moving on. I think 
that is a grave mistake.” 

Overall, as of June 2020, most states have 
regulations on prescribing and managing 
opioids, but less than half have in place    

protective measures such as drug formu-
laries and mandated drug rehabilitation, 
according to another report released in 
June by WCRI.

The report showed that all but six 
states have limits on how many opioids 
can be prescribed and for how long, and 
all states but Missouri have in place 
a statewide, mandated prescription 
drug-monitoring program that keeps 
track of opioid patients. More states had 
either introduced or signaled changes in 
store for 2020. 

Then COVID-19 happened. 
As of mid-August, regulators in Mon-

tana and New York have delayed some 
changes to their formularies. Several 
states — Louisiana, Illinois and Nebras-

ka — saw workers comp formulary bills 
introduced in state legislatures in early 
2020, but all were either sent to commit-
tees or never placed on calendars.

“Overall, a lot of stuff got put on the 
shelf in order to deal with COVID,” said 
Don Lipsy, Tucson, Arizona-based assis-
tant vice president of managed care gov-
ernment relations for Sedgwick Claims 
Management Services Inc. “At a broader 
level there were a number of (state) bills 
that would have hit at the pharmacy in 
workers compensation. … Those ideas 
had traction.” 

Because of quarantine restrictions “you 
can’t get a lot of people in a room,” said 
Patricia Martin, Franklin, Tennessee-based 
assistant vice president of pharmacy for 
Gallagher Bassett Services Inc., who 
tracked at least eight states that would 
have considered some form of opioid-pre-
scribing guidelines for injured workers. 
The trend toward introducing legislation 
is likely to continue when restrictions are 
lifted, she said. 

“A lot of states are actively looking to 
reduce the number of days and strength” 
of opioid prescriptions, Ms. Martin said. 

Coronavirus-related workers com-
pensation bills — most of which intro-
duce so-called presumption laws that 
say employers should presume essential 
workers contracted the disease at work — 
caused lawmakers to pivot.

In addition, in reaction to the pandemic, 
some states loosened requirements on opi-
oid prescribing. 

COVID-19 shutdowns and sup-
ply-chain concerns caused several states 
and jurisdictions to allow for larger fills 
on prescriptions, suspending some lim-
its on access to pain medications. Treat-
ments and surgeries were also delayed 
because of the pandemic, causing 
patients to be on pain medications for 
longer periods, raising the risk for drug 
dependence, according to experts. 

While widespread unemployment has 
led to a decline in overall new claim activi-

ty, workers comp claims that came in prior 
to the pandemic are a concern, said Mr. 
Lipsy. “There’s certainly an expansion of 
the timeline for claims,” he said, adding 
that in some cases telemedicine (see related 
story) has helped provide treatment and 
guidance for injured workers. 

Yet “a lot has been relaxed to accom-
modate pain patients,” said Nikki Wil-
son, Omaha, Nebraska-based director 
of pharmacy product for Coventry 
Workers’ Comp Services. “Those are 
definitely concerns.” 

Legacy claims are also an issue, as many 
third-party administrators, pharmacy ben-
efits managers and others in recent years 
zeroed in on claimants who have been on 
pain medications for the long term, using 
enhanced weaning and treatment pro-
grams, experts said. Many of those pro-
grams were put on pause. 

“Those are the people who really need 
help,” said Mr. Paduda, adding that the 
relaxed restrictions may have “all of a sud-
den made it easier to get drugs and more 
drugs. That concerns me. Those are people 
we need to be tracking fairly closely.”
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IN THE SUPREME COURT OF BERMUDA 2007: No. 324 
COMPANIES COURT 
COMPANIES (WINDING-UP)

IN THE MATTER OF COMPANIES ACT 1981  
IN THE MATTER OF THE INSURANCE ACT 1978 

AND IN THE MATTER OF LIGHTHOUSE INSURANCE  
COMPANY LIMITED – IN LIQUIDATION

NOTICE TO CREDITORS OF  
INTENTION TO DECLARE DIVIDEND

NOTICE IS HEREBY GIVEN that a final deadline for the filing of final proofs 
of debt has been set by Order of the Supreme Court of Bermuda for the 1st 
October, 2020. Any proofs of debt filed after that date will not be entitled to 
participate in any final dividend.

Proof of Debt forms have been mailed to all known creditors. If you believe 
that you are a creditor of this Company and have not received a Proof of 
Debt form, please contact Ms. Emily Lo of the Office of the Official Receiver 
of Bermuda by email at eplo@gov.bm, for the relevant form. All forms must 
be lodged with the Official Receiver and Liquidator at the offices on the 4th 
Floor, Government Administration Building, 30 Parliament Street, Hamilton 
HM 12, Bermuda for the attention of Ms. Emily Lo by 2 p.m. (Atlantic Time) 
on the 1st October, 2020.

If you have already submitted a claim, you are not required to take any 
further action unless you have further documentation to support your claim 
or you receive an additional request in writing from the Official Receiver and 
Liquidator.

Dated this the 1st day of September, 2020

Kenneth Joaquin 
Official Receiver and Liquidator of 
Lighthouse Insurance Company Limited

CLASSIFIED

TELEMEDICINE CATCHES ON AMID COVID-19 PANDEMIC

T elemedicine is here to stay, according 
to experts who say the move to treat 
workers remotely in a time when 

in-person doctor visits were canceled or 
delayed because of the pandemic has 
helped relay the message that technology 
can fill gaps in care. 

“It’s what we can do,” said Don 
Lipsy, Tucson, Arizona-based assistant 
vice president of managed care 
government relations for Sedgwick 
Claims Management Services Inc., 
of the industry’s concern that claim 
timelines are expanding due to limited 
care options, and that the management 
of opioid prescribing could get skirted 
in the pandemic. The message is now 

to “be diligent and allow things in the 
telehealth space and virtual health 
space” to take hold. 

And they have taken hold, with 
regulators in several states – California, 
Texas, Arizona, for example — loosening 
telehealth requirements and fee schedules 
in recent months. Patients are also more 
likely to try telemedicine, according to 
research. 

One survey, conducted by Baltimore-
based research firm Sage Growth Partner 
and Black Book Market Research in 
March, found that 27% of 500 people 
surveyed felt “unsafe” going to their 
doctor’s office because of COVID-19; 
59% said they are likely to consider 

telemedicine in the future. 
Jacksonville, Florida-based One Call 

Care Management Inc., a managed care 
company that provides physical therapy 
and other services, in July reported a 
650% increase in referrals from doctors 
and claims handlers who sought remote 
treatment for injured workers since 
widespread shutdowns in March. 

Workers 55 and older have also been 
responsive to the option and represent 
35% of recent telerehab adopters, 
according to One Call. 

Telemedicine “has been the big story 
in COVID-19,” said One Call’s CEO Tom 
Warsop.

Louise Esola

UPWARD TREND:  
CONNECTING CARE & OPIOID USE 
Analyzing the link between opioids and physical 
therapy in soft-tissue injuries, research shows that 
drug-free therapies can limit the use of opioids. 

n  Between 2015 and 2017, soft-tissue 
injury claims involving early use of 
physical therapy lowered the odds of 
opioid use by about 14% on average. 

n  Among soft-tissue injury claims that had 
at least one opioid prescription, those 
with early physical therapy had on average 
23% lower doses of opioids than similar 
claims without early physical therapy. 

Source: Workers Compensation Insurance 
Rating Bureau of California, 2020 
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Presumption laws challenge employers
BY ANGELA CHILDERS

achilders@businessinsurance.com

W
orkers compensation presumption 
laws, which place the burden on 
employers to prove that an injury or 

illness was not picked up on the job, have 
increased as states seek to expand benefits 
for first responders with cancer and mental 
health issues.

The trend has accelerated during the 
COVID-19 pandemic as lawmakers seek 
to protect health care workers and oth-
ers exposed to the disease through their 
employment. 

But the addition of presumption laws for 
essential workers has raised concerns over 
how far the workers comp expansions may 
go and whether insurers and employers 
are prepared to deal with the associated 
expenses, which include legal costs as most 
presumption laws are “rebuttable,” meaning 
if an employer can prove the ailment was 
unrelated to work it can fight it in court. 

Presumption laws “really didn’t exist 
probably 50 years ago, and frankly they’ve 
become an increasing challenge to the 
(workers comp) system in terms of main-
taining that equity and that original trade-
off between employers and employees,” 
said Chris Mandel, Nashville-based senior 
vice president and director at the Sedgwick 
Institute.

The first workers compensation pre-
sumption laws were enacted to cover first 
responders, such as firefighters, for specific 
diseases that could be connected to their 
jobs. California passed the first presump-
tive firefighter legislation in 1982, accord-
ing to the National Association of Workers 
Compensation Judiciary. 

From the employee perspective, pre-
sumption laws provide a “benefit that’s 
hard to argue against for individuals put-
ting their life on the line for us as a pub-
lic,” said Max Koonce, Fayetteville, Arkan-
sas-based chief claims officer for casualty 
at Sedgwick Claims Management Services 
Inc. “From the standpoint of an employer 
… when you look at these types of risks, 
they’re not necessarily within the employ-
er’s control and are difficult to address from 
a risk management standpoint.”

The potential cost of first responder and 

emergency worker presumption expan-
sions has already been a challenge for the 
workers compensation industry to esti-
mate, and the COVID-19 presumptions 
are making that job more difficult, in large 
part because public entities who are most 
affected by presumption legislation tend to 
be self-insured, said Rich Gibson, Carbon-
dale, Illinois-based senior casualty fellow at 
the America Academy of Actuaries. 

Thirty-three states have enacted pre-
sumption statutes that cover firefighters for 
one or more cancers, 10 have passed pre-
sumption laws that include post-traumatic 
stress disorders, and 19 have implemented 
legislation that provides presumptive cov-
erage for respiratory and heart diseases, 
the Sedgwick Institute reported. As of 
mid-August, 17 states had passed either a 
law or executive order creating a presump-
tion for certain classes of worker who con-
tract COVID-19, according to the Nation-

al Council on Compensation Insurance. 
While COVID-19 may be a “black swan” 

event that was not foreseen, Mr. Mandel 
said, the “big question is the magnitude of 
the impact it may have on workers com-
pensation.”

For Twane Duckworth, risk manager 
for the City of Jacksonville, Florida, the 
law that created a rebuttable presumption 
for first responders with heart disease and 
hypertension has been “extremely prob-
lematic and expensive.”

One of the biggest issues for his munici-
pality is that impairment rating classifica-
tions have not caught up with health care 
advances, leaving first responders with 
cardiac disease often classified as having 
a Class 3 impairment of between 30% and 
54% of the whole person and entitled to 
the benefits accompanied with that rat-
ing — even if many are able to have a 
procedure and return to work within a 

few days, he said. 
The COVID-19 claim volume and sever-

ity has been “another crying situation” that 
is costing Jacksonville “a substantial amount 
of money,” Mr. Duckworth said. He said 
his municipality has processed numerous 
occupational coronavirus claims from first 
responders, and that multiple claimants 
have wound up in intensive care units at a 
cost of $200,000 to $300,000 per claimant. 

“I foresee this causing such a flummox in 
the workers compensation arena that the 
trend we saw of lower rates by the state 
is going to absolutely reverse,” Mr. Duck-
worth said. “Carriers aren’t going to be able 
to afford this.” 

The challenges of the workers com-
pensation marketplace for municipalities 
affected by presumption laws has led some 
insurers to stop writing coverage. In Feb-
ruary, Phoenix-based CopperPoint Insur-
ance Co. announced that it would stop 
writing workers compensation coverage 
for fire districts and municipalities in Ari-
zona because the marketplace had “become 
increasingly volatile and difficult to prop-
erly assess — which is why most private 
insurance carriers stopped covering these 
customers years ago,” said a spokesman for 
the insurer in an email. Arizona’s firefight-
er presumption law took effect in 2017. 
In 2020, state lawmakers proposed further 
expanding the list of covered cancers, but 
CopperPoint’s spokesman said its decision 
to exit the market “was not based solely” on 
that pending legislation. 

“With cancer presumptions, employers 
and insurance companies may end up foot-
ing the bill for significant treatments and 
death benefits for cancers that are in no way 
related to the job,” said Jonathan Spadea, 
partner in the Harrisburg, Pennsylvania, 
office of Chartwell Law LLP. “The concern 
I see with COVID is this is a pandemic that 
is affecting everyone. If presumptions are 
put in place, all of a sudden employers and 
insurers are the ones footing the bill.”

Although the volume of COVID-19 
workers comp claims hasn’t been “the ava-
lanche” that the industry initially predict-
ed, the reports on long-term debilitating 
effects present a challenge for the industry 
to determine how to finance the risk, Mr. 
Mandel said. 

APP DESIGNED TO HELP DETERMINE FIREFIGHTERS’ EXPOSURE TO CARCINOGENS

P resumption legislation to cover first 
responders’ maladies such as heart 
disease, cancer and post-traumatic 

stress disorder were “designed for the 
right reasons,” said John Hanson, an 
Atlanta-based senior consultant with Willis 
Towers Watson PLC.

But the “quantum of evidence needed 
to overturn” a rebuttable presumption 
is often slim, and cases often end up 
in litigation, said Adam Maciorowki, 
associate at Chicago law firm Rusin & 

Maciorowki Ltd.
The International Public Safety Data 

Institute, a nonprofit based in Chantilly, 
Virginia, created an app to help make 
proving or disproving exposure to 
carcinogens a little easier for firefighters. 

Firefighters in the Arizona Municipal 
Risk Reduction Pool use the app, which 
is connected to dispatch, to record their 
exposures to potential carcinogens or 
traumatic events after each call, said 
Lori Moore-Merrell, the institute’s 

president and CEO. These responders are 
“continuously exposed” to carcinogenic 
toxins, particularly in modern structures 
made with synthetic materials that create 
an even “smokier and more contaminated 
environment” for firefighters trying to 
extinguish a blaze, she said.

“Many cancers in firefighters show up 
after they retire. For them to process a 
claim, if the presumption is challenged, 
that firefighter needs to have evidence 
of their exposure on the job,” Ms. Moore-

Merrell said. “Even though it was intended 
for firefighters to have evidence of illness 
or injury … it can also be leveraged to root 
out any fraudulent claims and to ensure 
evidence of exposure.”

The app, which is in use in approximately 
1,700 fire departments in the country, 
is only set up for firefighters currently, 
but she said if the institute is able to 
secure funds it could be tailored to law 
enforcement officers. 

Angela Childers

U.S. PRESUMPTION LAWS BY STATE

Source: Sedgwick Institute and National Council on Compensation Insurance

33 states have workers 
comp presumption 
statutes that cover 
firefighters for one or 
more cancers.

10 states passed 
workers comp 
presumption laws that 
include post-traumatic 
stress disorder.

19 states created a 
presumption law that 
includes respiratory 
and heart diseases.

17 states have enacted 
either an executive 
order or law creating a 
presumption for certain 
classes of workers who 
contract COVID-19.
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Insurers face difficult choices with marijuana
BY ANGELA CHILDERS

achilders@businessinsurance.com

T
he workers compensation industry 
anticipated that marijuana would be 
a hot legislative topic in 2020 for both 

recreational and medicinal use. However, 
when the pandemic hit, attention shift-
ed to the public health crisis surrounding 
COVID-19. 

The drug’s current status as an illegal 
Schedule I drug according to the U.S. 
Food and Drug Administration, the lack 
of large-scale studies on marijuana, and 
questions on dosing and efficacy are out-
standing issues that may keep the drug a 
questionable option for treating injured 
workers. 

Prior to the pandemic, “quite a few states 
either had case law or updated their regu-
latory framework around marijuana reim-
bursement to injured workers, but of course 
there has not been a change in federal law 
… so that really continues to be a barrier,” 
said Sandy Shtab, Tampa, Florida-based 
assistant vice president of advocacy and 
compliance for Healthesystems LLC. 

That dichotomy continues to place insur-
ers in a difficult position — particularly in 
states that have mandated its reimburse-
ment either legislatively or in the courts 
— of following their state rules or abiding 
by federal law. 

There’s no doubt that insurers are paying 
for medical marijuana, but they’re choosing 
to reimburse as the “unspoken solution to 
the problem” of conflicting state and fed-
eral laws, said Craig Abbott, partner in 
the Glastonbury, Connecticut, law firm 
of Pomeranz, Drayton & Stabnick LLC. 
While some choose to reimburse, others 
litigate it, and a few classify the drug as a 
non-Medicare covered item to avoid list-
ing it, he said. 

One federal bill, the SAFE Banking 

Act — which is currently included in The  
Heroes Act COVID-19 relief bill that 
passed the U.S. House of Representatives in 
May — would eliminate some reimburse-
ment anxiety by removing penalties or pro-
hibitions against financial institutions that 
work with legitimate cannabis businesses. 

When injured workers ask Liberty 
Mutual Insurance Co. for medical reim-
bursement, the insurer gathers its team 
of experts along with the worker, defense 
counsel and the regional medical director 

to determine whether there is a suitable 
evidence-based treatment alternative, said 
Susan Mellody, vice president of workers 
compensation claims technical solutions 
for Liberty Mutual.

“One of the reasons why we take that 
strategic approach to any request (for med-
ical marijuana) that comes in the door” is 
because of its Schedule I status and the 
insurer’s approach of sticking with evi-
dence-based treatment, Ms. Mellody said. 

“We can often find alternate treatments 
through either physical therapy or other 
various recommendations that we’re able 
to overcome the request,” she said. There is 
also no evidence to suggest that it’s curative 
and no significant studies that support it as 
an effective treatment, she said. 

The fact that marijuana is palliative, 
not curative, does prompt the question 
of whether it ’s supporting the “goal of 
workers compensation, which is to get the 
worker back to work,” Mr. Abbott said. 

Only a few small-scale studies have 
looked specifically at medical marijuana 
and workers compensation. A study pub-
lished in February in the journal Health 

Economics sought to examine the rela-
tionship between workers comp claims 
and states that allow medical marijuana 
use, finding that medical marijuana may 
“allow workers to better manage symp-
toms associated with workplace injuries 
and illnesses and, in turn, reduce need for 
(workers compensation).” The study did 
acknowledge, however, that reductions in 
workers comp claims after the passage of 
a statewide medical marijuana law were 
“very modest in size.” 

In May, the American Academy of 
Orthopedic Surgeons released a study 
finding that 20% of patients with pain 
from musculoskeletal disorders — which 
represent 30% of the spend in workers 
compensation, according to the Bureau of 
Labor Statistics — are using marijuana to 
manage their pain, and two-thirds of non-
users were interested in using it for man-
aging their musculoskeletal pain. 

Another significant challenge is dosing. 
Unlike a prescription with a very precise 
dosage, medical marijuana doesn’t have the 
same predictability — and the insurer and 
physician don’t know exactly what a patient 
is getting and ingesting, Ms. Shtab said. 

But more research is forthcoming. In July, 
the FDA released proposed guidance out-
lining the agency’s stance on developing 
drugs containing cannabis or cannabis-de-
rived compounds, providing recommen-
dations on how to source marijuana and 
hemp for drug development and calculate 
THC, an element of marijuana. 

Regardless of what happens with the reg-
ulatory landscape, Ms. Mellody said she 
hopes physicians tread cautiously. 

“There were multiple lessons learned 
from the acceleration of opioid use across 
the country,” she said. “The medical com-
munity will likely be more measured in 
their approach of marijuana if it’s legalized 
at the federal level.”

COURT DECISIONS ON MEDICAL MARIJUANA REIMBURSEMENT ‘LARGELY MIXED’

T he courts have been weighing in 
on whether workers compensation 
payers should reimburse for 

medical marijuana with “largely mixed 
results,” said Brian Allen, Salt Lake City-
based vice president of governmental 
affairs, pharmacy solutions for Mitchell 
International Inc.

In March 2019, in Re Appeal of 
Panaggio, the New Hampshire Supreme 
Court unanimously overturned a workers 
comp appeals board decision to deny 
an injured worker’s reimbursement for 
therapeutic marijuana, holding that 
“denying reimbursement” of the injured 
worker’s medical marijuana was akin to 

denying him “his right to medical care 
deemed reasonable under the Workers’ 
Compensation Law.”

In the October 2019 decision in Caye v. 
Thyssenkrupp Elevator, the Connecticut 
Workers Compensation Commission held 
that insurers cannot be forced to pay 
directly for medical marijuana but can 
be forced to reimburse workers comp 
claimants for medical marijuana. 

“It opens up interesting issues,” said 
Craig Abbott, partner in Glastonbury, 
Connecticut, law firm Pomeranz, Drayton 
& Stabnick LLC. “If the claimant is 
paying out of pocket and they’ve already 
purchased medical marijuana, we have no 

ability to challenge that cost. Under Caye, 
you have to pay back dollar for dollar.”

The Delaware Superior Court has gone 
both ways in recent years. In the June 
2018 decision in Kalix v. Giles & Ransom, 
the court held that an injured worker was 
entitled to reimbursement for $21,000 he 
spent at dispensaries on purchasing medical 
marijuana and cannabinoids for pain relief. 

But in July 2020, the court declined to 
overturn an Industrial Accident Board’s 
decision denying a worker’s petition for 
medical marijuana reimbursement in 
Nobles-Roark v. Back Burner, holding that 
medical marijuana may be “reasonable 
and necessary” in some cases, but not for 

“all patients.”
And a June 2018 decision by the Maine 

Supreme Court in Bourgoin v. Twin Rivers 
held that an insurer did not have to 
reimburse a worker for medical marijuana, 
stating that doing so would violate federal 
law and could be considered “criminal 
aiding and abetting.”

“I think courts will be ruling more and 
more that (insurers) should pay for medical 
marijuana,” Mr. Allen said. “Over time, we 
will see (marijuana) in treatment guidelines, 
and there will be science of how we 
can use it in treating injuries in workers 
compensation.”

Angela Childers

REIMBURSEMENT FOR 
MARIJUANA IN COMP
In 2020, Alabama, Indiana, Iowa, Kentucky 
and Oklahoma considered legislation stating 
that reimbursement for medical marijuana 
in workers compensation is not required. 

Kansas, New Jersey and New York 
proposed legislation authorizing 
reimbursement or coverage for medical 
marijuana in workers compensation. 

Iowa was the only state to enact 
marijuana reimbursement legislation 
as of July 31 this year.

Source: National Council on Compensation Insurance
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McGriff forms captive unit 
targeting middle market
n McGriff has formed McGriff Captive 
Solutions and named Steve Aldrich to 
lead it, the commercial broker said in a 
statement Wednesday.

Mr. Aldrich, who also serves as 
McGriff’s industry practice group lead-
er, will manage global captive program 
formation for the middle market, the 
statement said.

This will include compliance and work-
ing with clients and brokers to develop 
new captive products and resources.

“Given the hard market we’re now 
experiencing, clients with strong bal-
ance sheets are looking for options,” Mr. 
Aldrich said in the statement.

McGriff, which comprises McGriff 
Insurance Services Inc. and McGriff, 
Seibels & Williams Inc., is a subsidiary 
of Truist Insurance Holdings, a whol-
ly owned subsidiary of Truist Bank. 
McGriff was rebranded in May 2020.

CWCI to gather data 
on COVID-19 claims
n The California Workers’ Compen-
sation Institute this month released an 
online application to support interactive 
analyses and comparisons of COVID-19 
and non-COVID-19 claims.

The tool features integrated data 
from CWCI, the Bureau of Labor and 
Statistics and the California Division of 
Workers’ Compensation, with detailed 
information on almost 600,000 reported 
claims for the first six months of accident 
years 2019 and 2020, including 14,470 
COVID-19 claims from accident year 
2020, according to a statement.

Oakland, California-based CWCI 
says the application will analyze claim 
counts by month with the ability to 
segment and filter results by industry, 
region, injured worker demographics 
and injury characteristics and denial rates 
for COVID-19 and non-COVID-19 
claims by month.

Verisk unveils cyber 
modeling platform
n Verisk Analytics Inc. has released 
ARC (Analytics of Risk from Cyber), 
a cyber risk modeling platform, the data 
analytics provider said in a statement.

ARC includes individual risk models, 
aggregation risk models and Verisk’s 
probabilistic systemic ransomware 
model, to help companies analyze sys-
temic ransomware events by simulating 
aggregated losses from global-scale 
ransomware attacks, such as WannaCry 
and NotPetya, which both struck in 
2017, the statement said.

The product is part of Verisk’s Cyber 
Solutions Suite, built on a database of  
information from more than 12 million 
businesses, the company said.

Clients can use ARC to look at 
the financial impact and understand 

potential losses across four cyber cover-
ages triggered by these events: business 
interruption; data and asset recovery and 
remediation; cyber forensics/incident 
remediation; and extortion.

Economic loss from a major systemic 
ransomware attack can exceed $15 
billion, Verisk said.

“Cyber risk is constantly evolving and 
growing, especially with the digital 
acceleration driven by the COVID-19 
pandemic,” Prashant Pai, vice president 
of Verisk Cyber Solutions, said in the 
statement. “We, as the insurance indus-
try, are recognizing that this growing risk 
impacts many of the cyber coverages — 
both affirmative and non-affirmative.”

LUBA workers comp 
expands into three states
n LUBA Casualty Insurance Co. has 
expanded its workers compensation cov-
erage into Alabama, Oklahoma and Ten-
nessee, the Baton Rouge, Louisiana-based 
insurer announced in a statement.

LUBA also writes workers compensation 
through independent agencies in Arkan-
sas, Louisiana, Mississippi and Texas.

AmTrust to expand 
digital solutions for comp
n AmTrust Financial Services Inc. will 
be partnering with Appulate Inc., a 
digital technology platform for insurance 
companies, to allow retail insurance 
agents and brokers to rate, quote and 
bind workers compensation policies in 
real time, the Westlake Village, Califor-
nia-based tech company announced.

The venture will increase the speed at 
which agents working with AmTrust 
can provide a rate or quote to a current 
or potential client, as agents will no 
longer need to email submissions to an 
underwriter or enter them manually into 
AmTrust’s agent portal, according to a 
statement.

Coalition offers 
excess cyber cover 
n Cyber insurance and security firm 
Coalition Inc. said it is offering excess 
cyber insurance to middle-market 
accounts with up to $10 million in 
aggregate limits.

The San Francisco-based company 
said in its statement the surplus lines 
capacity is backed by underwriters at 
Lloyd’s of London.

Coalition said the coverage includes 
free access to its cybersecurity capabili-
ties, including attack surface monitoring, 
an in-house response team of security 
experts, and a suite of services and tools.

DEALS & MOVES

MARKET PULSE

Brown & Brown 
buys PE specialist 

Brown & Brown Inc. has agreed to 
buy Hauser Inc., a brokerage that focus-
es on placing coverage for private equity 
groups, Brown & Brown announced.

Terms of the deal, expected to close in 
September, were not disclosed.

Hauser, which places property/casual-
ty and employee benefits business, will 
continue to operate from its headquar-
ters in Cincinnati, the statement said.

Patriot expands in 
Calif. with buy 

Brokerage Patriot Growth Insurance 
Services LLC has bought Cypress, Cal-
ifornia-based agency Bowermaster and 
Associates, Patriot announced.

Terms were not disclosed.
Bowermaster has 40 staff and special-

izes in placing property/casualty cover-
age for mid- and large-sized privately 
held businesses, Fort Washington, 
Pennsylvania-based Patriot said in a 
statement.

Gallagher buys 
Canadian retail broker 

Arthur J.  Gallagher & Co. has 
acquired Canada-based retail brokerage 
Insight Insurance & Risk Management 
Ltd., Gallagher announced.

Terms of the transaction were not dis-
closed.

Founded in 2013, Edmonton, Alber-
ta-based Insight has expertise in the 
construction, real estate, hospitality, 
sports and entertainment industries, 
Gallagher said in a statement.

NFP buys brokerage 
Rose & Kiernan 

NFP Corp. acquired brokerage Rose 
& Kiernan Inc. in a deal that expands 
its middle-market expertise and foot-
print in the Northeast, NFP said in a 
statement.

Terms of the deal were not disclosed.
Albany, New York-based Rose & 

Kiernan is a property/casualty, surety 
and employee benefits brokerage that 
focuses on businesses, individuals, and 
public and private organizations in New 
York state and New England, NFP said 
in a statement.

New York-based NFP will add 189 
employees through the acquisition, a 
company spokeswoman said.

PRODUCTS 
& 

SERVICES

Origami Risk,  
AI firm partner
n Origami Risk LLC and Gradient 
A.I. Corp. have formed a partner-
ship allowing Gradient’s claims and 
policy modeling capabilities and 
predictive analytics resources to be 
used on Origami’s digital platform, 
the companies said in a joint release. 

Insurers, third-party administra-
tors, risk pools, and self-insured 
organizations will be able to access 
Gradient’s proprietary data sets of 
claims and policies, which are inte-
grated with the Origami platform’s 
workflow, reporting and digital 
engagement tools, the statement 
said.

The Gradient  tools  can be 
applied to policy underwriting and 
claims adjusting processes, such as 
enabling claim teams to focus great-
er attention on claims with a high 
probability of becoming significant 
cost-drivers, the statement said.

“Our collaboration with Gradient 
AI offers insurers, risk pools and 
large self-administered plans using 
our platform ready access to” Gra-
dient’s tools, Robert Petrie, CEO of 
Origami Risk, said in the statement.
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OPINIONS

Time to accelerate 
diversity efforts

T
he national debate over race relations that followed the 
disturbing events of the spring and summer contin-
ues to be heard throughout U.S. society, including the 
world of business.

At Business Insurance we’ve been examining the issue 
of diversity in the insurance sector for several years and for the 
past five have conducted a survey on the topic polling people 
working in all sectors of the industry. This year’s survey report 
begins on page 14.

While we have usually had a good response to the survey, 
this year we saw a surge in participation, with 2,200 people 
taking the time to fill out the questionnaire, which perhaps 
reflects increased interest in the topic and the depth of feeling 
on the issue that incidents such as the death of George Floyd 
have generated.

Drilling down into the numbers there are some positive, but 
also many discouraging trends. The huge difference in the 
perception of whether systemic racism exists in the insurance 

industry between Black and white 
survey respondents, for example, 
is remarkable, though not out 
of step with the differing views 
apparent in wider society.

In addition, while just over 50% 
of whites said there was not suf-
ficient diversity in the insurance 
sector, nearly 90% of Blacks saw 
the same problem.

While it’s understandable that 
the victims of systemic racism will 
be more likely to perceive it than 
those who are not directly affected, 
having 86% of Black respondents 

call out the problem compared with 31% of whites shows how 
big a gulf needs to be bridged before progress can be made.

It’s easy to look at insurance sector leadership and pin the 
blame on a lack of variety in life experiences among the people 
at the top. Indeed, perusing the shots of leadership ranks in the 
“About Us” sections of websites of companies in the industry, 
in many cases the only example of diversity on display is the 
different colors of neckties.

But anyone who has been engaged in the growing discussion 
on diversity and inclusion in the insurance sector over the 
past several years will know that genuine and sincere efforts 
are being made by many leaders to change the makeup of the 
industry and stamp out intolerance.

The problem is that the pace of change is too slow. That can 
and must change. 

CEOs across the sector spoke out against racism after the 
death of Mr. Floyd and the protests that followed and com-
mitted to starting or accelerating internal conversations at their 
organizations to promote diversity and inclusion.

We hope our survey goes some way to encourage those con-
versations and provide a framework to help companies under-
stand the scope of the problem they face and start or continue 
the process of making the industry a welcoming and rewarding 
place for all people to build a career.

Gavin Souter
EDITOR

COMMENTARY

GLOBAL MONITORING OF SCHOOL CLOSURES CAUSED BY COVID-19
Figures correspond to number of learners enrolled at pre-primary, primary, lower-secondary and upper-secondary 
levels of education [ISCED levels 0 to 3], as well as at tertiary education levels [ISCED levels 5 to 8].

Source: Unesco (8/3/2020)

Lessons still to be learned
BY CLAIRE WILKINSON 

cwilkinson@businessinsurance.com

J
ust as there appears to be no one answer on 
how to open businesses safely in the pandemic, 
so there seems to be no single path toward 
reopening colleges and schools. A K-12 

school district in one state may go ahead with an 
all-virtual start to the year, while another two miles 
away may have announced a hybrid learning plan. 
Still other schools near and far may push ahead with 
in-person instruction. Local guidance, changing 
state restrictions and demands from teachers unions 
create a patchwork of shifting reopening plans and 
capabilities across the country.

Meanwhile, overseas, in places such as the United 
Kingdom, many children were expected to start 
school in-person on time, subject to policies around 
small group or class bubbles. And in some countries 
outdoor classrooms are being built, reminiscent of 
the ferry classrooms that were parked under the 
Brooklyn Bridge during the Spanish Flu of 1918. 
However, here in the U.S. in 2020 outdoor class-
rooms are a non-starter in many communities con-
cerned about active-shooter risks. Never has going 
back to school felt so dangerous.

At the college level, the varied and changing sit-
uation on reopening is even more apparent. Some 
colleges have reopened only to reverse course. Take 
the University of North Carolina’s Chapel Hill cam-
pus, which started on-campus classes only to close 
after more than 100 students had tested positive for 
COVID-19. Other higher education institutions 
have to wrestle with similar difficult decisions. In 
August, hundreds of colleges had reversed or adjust-
ed reopening plans amid rising concerns over possible 
transmission of the virus among students and staff. 
This fluid situation calls for risk managers to be flex-
ible and nimble in their preparation and response, 

as Business Insurance’s coverage in this issue reports.
Federal health guidelines and the need to meet 

public health requirements — masks, tempera-
ture-taking, testing, contact tracing, social distanc-
ing, cleaning, air filtration — also complicate the 
decision-making for governors, school officials, 
students, teachers and parents. Aging school build-
ings and infrastructure, staff shortages and stretched 
financial resources add another layer of complexity. 
Administrators are balancing the delicate needs of 
staff who may be in high-risk categories and young 
adults and children for whom education is essential.

As the situation evolves, risk management and 
insurance challenges inevitably will follow. Schools, 
already facing rising insurance prices and tighter 
terms and conditions, are now dealing with a host 
of new exposures related to COVID-19. A lack of 
pandemic scenario planning and response is unlikely 
to be viewed favorably by insurers. Then there’s 
the mounting litigation risk. Schools and colleges 
could face significant liability for failing to provide 
adequate services in a safe and healthy environment. 
Employment practices liability, directors and offi-
cers, and workers compensation insurance policies 
could all be called upon to respond.

The American Academy of Pediatrics in July 
issued a statement saying: “Returning to school is 
important for the healthy development and well-be-
ing of children, but we must pursue re-opening in a 
way that is safe for all students, teachers and staff.”

Science should drive decision-making on safely 
reopening schools, the AAP said.

Across municipalities with differing rates of trans-
mission for COVID-19, and without a vaccine in 
place, it’s clear there won’t be one right approach on 
how and whether to reopen schools. But without an 
end in sight to pandemic learning the mental stress 
on students and teachers is likely to be another crisis 
of this virus.

VIEWPOINT
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W
hat are the biggest issues to look 
out for in due diligence during a 
global pandemic?

On Feb. 1, the honest response 
from any dealmaker or deal 

adviser worth his or her salt would have 
been, “I don’t really know.” We have all 
been in uncharted territory for the past 
five months. 

But as someone who advises buyers, 
sellers, and reps and warranties insur-
ers on due diligence, I have seen sever-
al trends take hold since the start of the 
pandemic, each of which has become an 
important lesson learned. 

Lesson One: COVID-19 impacts 
every transaction — but does  
so unevenly. 

Every transaction is impacted by 
COVID-19. But what is striking is how 
uneven and unpredictable the effects are. 

Take two common variables: industry 
and geography. In March, the media was 
filled with images of consumers loading 
their grocery carts, which could have led 
to the conclusion that food manufacturers 
were ripe targets. But less than a month 
later, food producers were besieged by 
outbreaks. 

The same dynamic is true with geog-
raphy. Businesses based in the Sunbelt 
looked like safe bets in April and May — 
not so much in July and August. 

This dynamic extends well beyond these 
variables. In fact, whether a company ends 
up being materially affected by COVID-
19 could turn on granular nuances — does 
a super-spreader event occur near the 
company’s operating facilities? Do sick 
employees stay home from work?

Beyond that, some of the most serious 
due diligence concerns continue to be 
raised around the impact of COVID-19 
on the target’s third-party relationships 
— vendors, suppliers and material con-
tracts. Digging deep into these relation-
ships is necessary given the unpredictable 
nature of the virus. 

This all adds up to a novel challenge. 
While in recent years dealmakers have 
tried to make the diligence process more 
uniform, now is not the time for a one-
size-fits-all approach — be it for buyers, 
sellers or risk insurers. Rather, now, more 
so than ever, diligence must be tailored 
to the specific target at hand and adapted 
on the fly to daily COVID-19 headlines. 

Lesson Two: New legislation 
matters

Federal, state and local governments 
have intervened with a swath of legisla-
tion to help families and businesses stay 

afloat. Complying with all of the new 
legal fine print is no easy task. Indeed, 
some target companies have not com-
plied with the new alphabet soup of laws, 
leaving buyers and potentially reps and 
warranties insurers on the hook. 

There is a temptation in due diligence 
to ignore recently passed legislation. Tar-
gets sometimes react with bewilderment 
at lengthy due diligence questions about 
compliance with these new laws. Yes, the 
laws are unfamiliar and how they might 
be interpreted is an open debate. But 
that’s no defense in a potential lawsuit or 
governmental investigation. Smart buyers 
and reps and warranties insurers should 
have experts who are familiar with the 
new laws and know the right questions 
to ask. And potential acquisition targets 
should make understanding and comply-
ing with these new laws a priority as soon 
as they are passed. 

Lesson Three: But don’t forget 
the ‘old’ laws 

While paying attention to the new laws is 
important, it’s equally critical to reconsider 
“old laws” through the pandemic lenses. 

For instance, plaintiff lawyers are 
already filing novel “public nuisance” law-
suits on behalf of workers to circumvent 
Occupational Safety and Health Admin-
istration and state workers compensation 
laws. These public nuisance statutes have 
been on the books for decades but have 
not been used in this way. 

Other “old laws” will likely be test-
ed in court proceedings in the coming 
months in ways not previously seen. For 
instance, the federal Worker Adjustment 
and Retraining Notification Act gener-
ally mandates that employers provide 60 
days’ notice before laying off employees. 
The law contains an exception for natu-
ral disasters. But is COVID-19 a natural 
disaster? Pandemics are not specifically 
identified as a type of natural disaster in 
the statutes and regulations. And the reg-
ulations state that employment losses must 
be the direct result of the disaster. Despite 
being on the books for 32 years, these 
issues have rarely been analyzed by courts.

Another example is in wage and hour 
law. The Fair Labor Standards Act — 
which has been on the books for 82 

years — has an emergency exception that 
allows exempt employees to perform non-
exempt job duties in certain circumstances 
without destroying the exemption. But 
there has been virtually no case law on 
what constitutes an emergency. While 
the Department of Labor has taken the 
position that COVID-19 satisfies the 
exception, there is no guarantee courts 
will agree. 

Even the best deal adviser cannot antic-
ipate every new interpretation of the law 
brought on by the pandemic. But the 
above examples are three that we have 
already encountered, and there are many 
more lurking out there. Deal advisers 
must think creatively to anticipate new 
liability under “old” laws.

Lesson Four: Be patient
Patience is not a first virtue in transac-

tions. But now more than ever, all sides 
should recognize the unusual circum-
stances we are facing. Deals are experi-
encing delays but in many cases for good 
reasons that have nothing to do with try-
ing to outfox the other side. Deal advisers 
are hardly immune from the ravages of the 
virus, and many have been faced with the 
same gut-wrenching problems as everyone 
else — illness, hospitalizations and worse 
for close family members and friends, 
and challenges accommodating stay-at-
home child care and schooling with the 
demands of a busy professional job.

Here’s a suggestion: Cut the other side 
some slack if they genuinely need it. Your 
generous attitude now will be remem-
bered in the future. 

Applying these lessons 
COVID-19 has presented unprecedent-

ed challenges to dealmakers and advisers. 
Recognizing that the virus has an uneven 
impact; understanding the new laws com-
ing from federal, state and local govern-
ments; thinking outside the box on how 
laws already on the books may be applied 
differently during a pandemic; and being 
patient and gracious with your colleagues 
on the other side are the four key take-
aways five months into the pandemic. 
Applying these lessons learned in your 
next transaction is a recipe for success. 

Four due diligence insights  
drawn from the global pandemic

PERSPECTIVES

Bryan M. O’Keefe is a partner  

at Seyfarth Shaw LLP in 

Washington and co-leader 

of the firm’s transactional 

risk underwriting practice. 

He can be reached at 

bokeefe@seyfarth.com.
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Chubb Ltd. named John 
Lupica president, North 
America insurance 
operations and Paul 
Krump vice chairman, 
global underwriting 
and claims. Mr. 
Lupica had been vice 

chairman, Chubb Group and president, 
North America major accounts and 
specialty insurance. Mr. Krump had been 
executive vice president, Chubb Group 
and president North America commercial 
and personal insurance. Both are based 
in Whitehouse Station, New Jersey.

American International 
Group Inc. appointed 
New York-based David 
McElroy CEO, general 
insurance, and an 
executive vice president. 
Previously, Mr. McElroy 
was president and CEO 

of general insurance, North America.

SiriusPoint Ltd.  
named New York-
based Sid Sankaran 
chairman and CEO. 
Previously, Mr. Sankaran 
was chief financial 
officer for health 
insurance startup Oscar 

Insurance Corp. and before that was CFO 
for American International Group Inc. 

Guy Carpenter & 
Co. LLC appointed 
Toronto-based Peter 
Askew president and 
CEO of its Canadian 
operations, replacing 
Donald Callahan, 
who headed Guy 

Carpenter’s operations in Canada 
for 20 years. Previously, Mr. Askew 
was a managing director.

Mike Arbour, left, was 
named CEO of Sedgwick 
Claims Management 
Services Inc. Previously, 
he was group 
president of global 
operations. Previous 
CEO Dave North 

was named executive chairman and 
Bob Peterson was named president.

Board member  
Jacques Bonneau has 
been named president 
and chief executive 
officer of PartnerRe 
Ltd. Mr. Bonneau 
replaces Emmanuel 
Clarke, who has 

left PartnerRe “by mutual agreement” 
to pursue other opportunities. 

ON THE MOVEPEOPLE

UP CLOSE

“We continue to see more 
and more energetic talent 
entering the insurance 
industry. The opportunities 
are endless and there is 
a position that can truly 
fit anyone’s strength 
or preference.”

Visit www.businessinsurance.com/ComingsandGoings for a full list of this month’s personnel 
moves and promotions. Check our website daily for additional postings and sign up for the 
weekly email. Business Insurance would like to report on senior-level changes at commercial 
insurance companies and service providers. Please send news and photos of recently 
promoted, hired or appointed senior-level executives to editorial@businessinsurance.com.

SEE MORE ONLINE

Steve Adamjee
NEW JOB TITLE: Chicago-based vice president/producer, USI Insurance Services Inc.

PREVIOUS POSITION: Chicago-based client executive, Hylant Group Inc.

OUTLOOK FOR THE INDUSTRY: It can be hard for some to think about the future 
given the market conditions both before the pandemic and during. Most businesses are 
struggling in one way or another. The leaders in our industry are lobbying and fighting 
for change to allow businesses to protect themselves in a cost-efficient manner. 
As it pertains to growth of the industry, I sit on the executive board of the Rising 
Risk Professionals and serve as the liaison into the RIMS Chicagoland chapter. We 
continue to see more and more energetic talent entering the insurance industry. The 
opportunities are endless and there is a position that can truly fit anyone’s strength or 
preference. People are realizing that. I think as an industry we are doing a good job of 
educating the next generation. The future is bright.

GOALS FOR YOUR NEW POSITION: Building and serving a robust clientele by 
consistently delivering financially impactful risk and insurance solutions that exceed 
client expectations.

CHALLENGES FACING THE INDUSTRY: Before COVID-19, the insurance marketplace 
had been raising rates/prices while restricting coverage over almost every line of 
insurance. A lot of this is due to the cost of litigation, “nuclear judgments” and now 
insurance companies are reacting. Our clients now experience the increase in prices 
and less coverage.

FIRST EXPERIENCE: My father was an insurance broker, and I worked for him 
throughout high school as a client service representative.

ADVICE FOR A NEWCOMER: Learn as much as you can, meet as many people as you 
can and provide value to as many people as you can.

DREAM JOB: Professional golfer.

LOOKING FORWARD TO: Working alongside talented, driven individuals, developing 
new relationships and nurturing existing relationships.

COLLEGE MAJOR: Business communications, Spanish.

FAVORITE MEAL: Anything Mediterranean.

FAVORITE BOOK: “Think and Grow Rich,” by Napoleon Hill.

HOBBIES: Golf, taking my dog on walks, fish, hike and spend time with family.

TV SHOW: “Breaking Bad.”

ON A SATURDAY AFTERNOON: Long walk or hike with the family.
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OFF BEAT

In-laws, infidelity  
and insurance
“G eico!” “Allstate!” “Geico!”

Sound familiar? Thirty-
nine percent of couples 

have experienced arguments over 
insurance, according to a survey 
by personal finance website 
ValuePenguin.com.

In the latest battle of the sexes, 
men were much more likely to say 
they had argued with their spouse 
over insurance; 52% of men said 
they had, while just 24% of women 

admitted to fighting 
over which 

insurer to use 
or whether to 
file a claim 
— listed as 
the top two 

arguments, 
according to the 

results. 
How often do they argue? The 

survey found that 24% of people 
review their insurance policies with 
their beloved every six months. 
Meanwhile, the marital tried-and-
true avoidance tactic seems to work 
for some: 22% admit to never talking 
about insurance at all.

Where everybody 
files a claim

T he original Cheers bar in Boston is 
now among those “whose troubles are 
all the same” with regard to business 

interruption claim denials during the 
COVID-19 shutdowns.

Hampshire House Corp., the owner 
of the iconic Beacon Hill bar as well as 
Cheers locations in Faneuil Hall and on 
Liberty Wharf, filed a complaint against 
the Fireman’s Fund Insurance and Allianz 
Global, arguing that the insurers wrongly 
denied its business interruption claims, 
WHDH Channel 7 News in Boston reported. 

Cheers claims that COVID-19-mandated 
shutdowns of its locations has cost it more 
than $10 million. No mention of whether 
the losses were related to lack of beer 
sales to Cliff and Norm.

RIDING HIGH ON  
THE INSURANCE 

PROTECTION WAVE

T
here’s nothing gnarly about damaging one’s prized surfboard, as surfers 
well know the sinking feeling of a massive ding in the fragile fiberglass 
of an already expensive board that’s been with you through those 
choppy waters. 

Thank you, coral, rock, neighboring surfer. 
Surfer magazine filed the notion of surfboard insurance in the Why Didn’t I 

Think of That Department, featuring the “win-win” insurance startup Surfcare: 
a $144-a-year product that saves your often sentimental and cherished, $500 to 
$1,000 board from the distressing and expensive-to-repair dings and gashes.

“We created Surfcare off that feeling that you get when you break your 
favorite board on the first session while it’s pumping,” insurance company 
founder Nick Stolz told the magazine. “It’s always been our goal to help people 
surf happier and to eliminate some of that bad, board-break feeling.”

Boyfriend’s burning 
passion leads to claim

A romantic devil in Sheffield, England, 
spent two weeks planning a marriage 
proposal to remember for his 

sweetheart, but ended up burning down the 
couple’s home when the stunt went wrong.

Albert Ndrue filled the couple’s 
apartment with balloons, candles and 100 
tea lights on the floor spelling “Marry 
Me?” before picking his girlfriend up from 
work, The Sun newspaper reported.

On returning home, the couple saw dark 
smoke coming out of the flat and alerted 
the local fire service.

“I wanted to say something like she was 
the light of my heart, but maybe that was 
too much light,” Mr. Ndrue told reporters 
sometime after firefighters extinguished 
the blaze and the adjuster showed up. 

She still said “yes.”

No magic pill 
for hangovers

H ave too much wine last night? 
Hammer time in your head? Put 
down that bottle of Happy Hour 

Vitamins or Hangover Heaven, the U.S. 
Food and Drug Administration says. 

And maybe consider putting down 
that bottle of wine next time. 

The FDA announced it 
has issued warning 
letters to seven 
quirky-named 
companies 
for selling 
“unapproved 
products 
labeled as dietary 
supplements that 
claim to cure, treat, mitigate or 
prevent hangovers” in violation of the 
Federal Food, Drug, and Cosmetic Act.

“Consumers may get the false 
impression that using these products 
can prevent or mitigate health 
problems caused by excessive 
drinking,” said Steven Tave, director of 
the FDA’s Office of Dietary Supplement 
Programs. “Dietary supplements are 
not a substitute for responsibly limiting 
one’s alcohol consumption.”

South Yorkshire Fire &
 Rescue
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